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Power tends to corrupt and absol ute power corrupts
absol utel y.

Lord Acton?

| f you put all the powers to prosecute, try, and
execute a sentence in one person’s hands, that is the
absolute antithesis of the checks and bal ances in the
system of governnent that we have.

Lt. Crdr. Charles Swift, U S. Navy*
| NTRODUCTI ON
Here’s a not-so-hypot hetical conversation between an eager
and enthusiastic district judge and an experienced and refl ective

circuit judge.

District Judge: What would you think of a systemthat afforded
t hose accused of crinmes scrupulously fair trials
over which whol Iy i ndependent judges preside,
but which turns those convicted over to the
prosecutors for such punishnent as they may

det er m ne?

Crcuit Judge: Uterly unfair, of course. That would be even

nore “sinister” than the nightmare hypothetica

3 Letter to Bishop Mandell Creighton (Apr. 5, 1887), quoted
inJ. Bartlett, Famliar Quotations 750 (14th ed. 1968).

4 As quoted in lan Janes, Guantanano Tribunals Questi oned,
The Boston G obe, Feb. 2, 2004.




regime that Justice Scalia described in Mnge v.

California.?®

District Judge: Well, isn't this the system we have today under

the so-called “guidelines”?

Circuit Judge: Not at all. As we’ve been at pains to point out
to you and your coll eagues, the Sentencing
Quidelines — while intricate -— control federa

sent enci ng and nust be obeyed.

District Judge: | accept that. | have to. But what about the

gover nnent ?

> 524 U S 721 (1998). In dissent in Mnge, a decision that
predated Apprendi v. New Jersey, 530 U.S. 466 (2000), and R ng v.
Arizona, 536 U S. 584 (2002), Justice Scalia argued that the
Suprene Court’s approach to crimnal sentencing would permt
California to repeal all the crines inits crimnal code, replace
themwith a crinme of “knowi ngly causing injury to another,”
puni shable by up to 30 days in prison, and permt a sentencing
judge to inpose an increased sentence up to life inprisonnent or
deat h, based on “sentenci ng enhancenments” regardi ng i ncreasing
| evel s of nens rea, level of injury, etc., proved to the judge by
a nmere preponderance of the evidence. 524 U S at 738-39
(Scalia, J. dissenting). Unlike the systemthat our hypotheti cal
di strict judge describes, Justice Scalia s hypothetical system
woul d at | east require sonme proof of the relevant facts before
i mposi ng enhanced penalties, and would | eave the decision to a
j udge who, even in state systens where judges are elected or |ack
the protections fromnmajoritarian pressure that federal judges
enjoy, has a sense of historical role and duty that woul d nmake
her a nore reliable sentencer than a prosecutor.
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Crcuit Judge: Naturally they have to obey the guidelines.

District Judge: [Persisting] And if they don’t?

Crcuit Judge: No, no, that way lies the Serbonian Bog. |If the
government can mani pul ate the guidelines to suit
t hensel ves, a defendant’s constitutional

guar antees woul dn’t be worth much

District Judge: Precisely.

That’ s hypothetical. These sentencing nenoranda deal with
five crimnals. Three insisted on their constitutionally
guaranteed trial by jury. The two others pled guilty and
cooperated. The nost evil and violent is a gang | eader who had
much information to give. The least, a woman, had little to give
but went on courageously to finger a major drug lord. This is
reality.

Richard G een is a retail drug dealer preying on the
i nhabi tants of one of Boston’s public housing projects. On two
occasions he sold small quantities of crack cocaine (0.6 grans
and 2.4 granms respectively) to an undercover informant. The

government seeks to inprison himfor 24 years.



Wlliamdivero is a New York worker for a massive drug
conspi racy whose kingpin (and major drug activity) are located in
Massachusetts. Though not hinself a dealer, Oivero has, on
occasion, delivered kilogramquantities of cocaine and associ at ed
drug noney for the kingpin. Qdivero possesses a handgun. The
ki ngpi n has been sentenced to life inprisonnment for his offenses.
The governnent seeks to inprison Oivero for twenty-four to
thirty years.

Jason Pacheco is a marijuana deal er who knew t he ki ngpin,
who on occassi on purchased kil ogram quantities of cocaine from
the kingpin for his own account, and who once acconmodated the
ki ngpin by allow ng his garage to be used for the brief storage
and transshi pnent of a nulti-kilogramquantity of cocaine. The
government seeks to inprison himfor twelve to fifteen years.

Edward K. MIls is a nultiple nurderer who | ed a vicious
street gang. Eventually apprehended, he recognized the jig was
up and cooperated with authorities. A gang |eader hinself, he
had nmuch information to give and his disclosures have led to the
convi ction of another nurderer and the freeing of an individual
wongful ly convicted of nurder. The government seeks to inprison
himfor ten years.

“Jane Doe,” a pseudonym is a young, single nother. A drug
addi ct, she dealt cocaine to support her habit. Eventually

appr ehended, she too cooperated and testified in open court so



that the governnent m ght secure the conviction of an inportant
drug lord fromher honeland. 1In light of her cooperation, the
governnent recomends a short sentence. As an alien, however

t he governnent proposes to deport her back to her honel and where,
t he governnent admts, she will alnost certainly be kill ed,
perhaps after torture.

To achieve its ends, the governnent routinely inposes a
stiff penalty upon defendants who exercise their constitutional
right to trial by jury. 1In the first of the instant cases, the
government’s attenpts to burden a citizen’s right to a jury of
his peers exceeds all constitutional bounds. The second case
i nvol ves repeated instances of illegal fact bargaining. The
third invol ves enforcenment of a bargain with a col d-bl ooded
killer that the Court characterized as evincing “a noral code
nore suited to the alleys of Baghdad than the streets of Boston,”
and the fourth reveals such callous indifference to innocent
human life as would gag any fair mnded observer. And this Court
—- stripped of any neaningful role in the sentencing of offenders
who cone before it — can do little nore than explain what's
going on. That, at least, |I wll do.

PART ONE: STRAI GHT TALK ON FEDERAL SENTENCI NG

l. Federal Sentencing Policy — The Statutory Franmework

A The Departnent of Justice |Is Addicted to Plea
Bar gai ni ng



This is the essential key to an understandi ng of federal
sentencing policy today -— the Departnent is so addicted to plea
bargaining to | everage its | aw enforcenent resources to an
overwhel m ng conviction rate that the focus of our entire
crimnal justice systemhas shifted far away fromtrials and
juries and adjudication to a nmassive system of sentence
bargaining that is heavily rigged against the accused citizen.®

Figure 1 says it all.’

6 See George Fisher, Plea Bargaining s Triunph: A History of
Plea Bargaining in Anerica 222-23 & tbl.9.1 (2003); Stephanos
Bi bas, Judicial Fact-Finding and Sentence Enhancenents in a Wrld

of Guilty Pleas, 110 Yale L.J. 1097, 1150 (2001); Marc L. Ml ler,
Domination & Dissatisfaction: Prosecutors as Sentencers, 56 Stan.
L. Rev. 1211, 1252-54 & tbl.5 & n.150 (2004); Robert E. Scott &
WlliamJ. Stuntz, Plea Bargaining as Contract, 101 Yale L.J.
1909, 1912 (1992) (“[Plea Bargaining] is not sone adjunct to the
crimnal justice system it is the crimnal justice system”).

" U S. Sentencing Conmm n, 2001 Sourcebook of Federal
Sentencing Statistics 20 Fig.C (2001), at
htt p: // wwwv. ussc. gov/ ANNRPT/ 2001/ SBTOCO1. htm (|l ast visited June
16, 2004) [hereinafter Sentencing Sourcebook]. This table only
deals with convictions at trial and guilty pleas. |If acquittals
(but not prosecutorial dismssals) are added to the m x, then
“only” 95 percent of all federal crimnal cases are resol ved via
pl ea bargain. Mller, supra, at 1252 n. 150 (citing
Adm nistrative Ofice of the U S Courts, Federal Judicial
Casel oad Statistics 95 tbhl.D-4 (2001)).
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Moreover, “[i]f incarceration rates remain unchanged, 6.6% of

U S. residents born in 2001 will go to prison at sone tine during
their lifetime,”® a disproportionate nunber of these i nmates being
African Anerican or Hi spanic Anrerican.® Sinply to process the
enor nous nunber of convicts or soon-to-be convicts, the

Depart ment depends on plea bargaining as its life's blood. Its
budget planning reflects the nunber of indictnments on average
each additional assistant United States Attorney w || produce,

and its resources are deployed accordingly. Today, the
Departnment’s entire efforts at | aw enforcenent depend on pl ea

bar gai ni ng as never before.

8 Thomas C. Bonczar, Bureau of Justice Statistics,
Preval ence of Inprisonnent in the U.S. Population, 1974-2001, at
2, at http:// ww. oj p.usdoj . gov/ bj s/ pub/ pdf/piusp0l1. pdf (Aug.
2003); see Kane v. Wnn, No. Gv. A 03-40116-W5Y, 2004 W
1179345, at *1, *13 (D. Mass. May 27, 2004) (discussing how this
figure in fact understates the extent of incarceration in the
United States). Even Massachusetts, hardly a bastion of
conservatism is today spending nore on prisons than on higher
education. Mssachusetts Taxpayers Found., Bulletin, Nov. 24,
2003, at 1.

°® E.g., Human Rights Watch, Race and Incarceration in the
United States tbls.4, 5 at http://hrw org/backgrounder/usal/racel/ #
P10 _1649 (Feb. 27, 2002); see also Kane, 2004 W. 1179345, at *11
& nn. 25-27. Indeed, were statistics the only neasure, our
crimnal justice systemwould appear to be the nobst unchal | enged
(and therefore effective) expression of institutional racismin
Anerica today. While we are at pains to deny it, other countries
t ake notice and use these statistics in anti-American attacks.
See, e.qg., Information Ofice of the State Council of the
Peopl e’s Republic of China, Human Ri ghts Record of the United
States in 2001 ch. 5 (2002), at
htt p: // ww. chi na. org. cn/ engl i sh/ 2002/ Mar/ 28587. ht m (|l ast visited
June 16, 2004).




Pl ea bargaining is nothing new, of course. As Professor
George Fisher has trenchantly observed:

Sonet hing nore than 150 years ago, plea bargaining .

clainmed but a tiny beachhead. Supported only by the
desire of prosecutors to nanage their crushing
wor kl oads and to gain an occasional effortless con-
viction, plea bargaining extended no further than the
sent enci ng power of prosecutors.

Then, in the last quarter of the nineteenth
century, judges found thensel ves confronted by an
onsl aught of new, and newy conplex, civil suits
brought on by the ravages of industrial machinery.
They saw no choice but to make terns with the new order
in the crimnal courts. They enbraced pl ea bargaining
and turned their considerable sentencing power to its
pur pose. Sustained now by the two nost powerful
courtroom patrons [i.e., judges and prosecutors], plea
bargai ning swftly becane the dom nant force in
crimnal procedure. It pushed aside the indeterm nate
sentence, and it supported those institutions, such as
probation and the public defender, that aided its
cause. 1°

As a result, by the m d-1980s roughly ninety percent of
convictions in federal crimnal cases were reached through plea
bar gai ns. !
B. Enter the Sentencing CGuidelines
1. Overvi ew
The sentencing system our society has adopted with respect

to federal offenders is enbodied in the United States Sentencing

10 Fi sher, supra, at 230.

11 pPatricia M Jones, Sentencing, 24 Am Crim L. Rev. 879,
909 (1987) (citing HR Rep. No. 98-1017, at 49 (1984)).
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Quidelines (“CGuidelines”). Adopted by |arge bipartisan
majorities in both Houses of Congress,!? and | ater held
constitutional by the Suprenme Court of the United States, !® the
Gui delines were intended to cabin in unwarranted judicial

di scretion in sentencing while retaining sufficient flexibility
to ensure individualized, just sentences in every case.' At the
time of the Guidelines passage, it was recogni zed that there
woul d be a massive power shift fromthe judiciary to the

executive as prosecutorial judgments becane by far the major

determ nant of a defendant’s sentence.? Still, it was believed
12 See, e.qg., Jack H MCall, Jr., The Enperor’s New

Cl ot hes: Due Process Considerations Under the Federal Sentencing
Qui delines, 60 Tenn. L. Rev. 467, 468-69 (1993).

13 See Mstretta v. United States, 488 U S. 361 (1989).

14U S. Sentencing Comm n, Cuidelines Manual (2003)
[hereinafter US.S.G] Ch.3, Pt.A p.s.; see also 28 U S.C. 8§
991(b)(1)(B) (2000) (the Guidelines seek to “avoid[] unwarranted
sentencing disparities anong defendants with simlar records who
have been found guilty of simlar crimnal conduct”).

15 James B. Burns, et al., W Mike the Better Target (But
the Guidelines Shifted Power fromthe Judiciary to Congress, Not
fromthe Judiciary to the Prosecution), 91 Nw. U L. Rev. 1317
1317-18 (1997); see also Jeffrey Standen, The End of the Era of
Sentencing Guidelines: Apprendi _v. New Jersey, 87 lowa L. Rev.
775, 786 (2002) (asserting that the Cuidelines have replaced
judicial discretion over sentencing with prosecutori al
di scretion); Al bert W Alschuler, The Failure of Sentencing
Guidelines: A Plea for Less Aggregation, 58 U Chi. L. Rev. 901,
903 (1991) (stating that the Guidelines create a nore powerful

prosecutor).
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that a robust and i ndependent judiciary could hold any excesses

in check. 16

This | atter expectation has proved utterly in vain. Against
the centrally organized efforts of the Departnent to mani pul ate
sentences and sentencing policy to achieve the perceived goal s of
| aw enforcenent, the efforts of individual judges to control the
whirlwi nd have been but a weak reed -- unnoticed, derided, and
largely rejected. As a result, the Sixth Amendnent guarantee of
trial by jury has been eroded as never before in the history of
our nation, while the institutional judiciary conplacently slips
into forms of expression and nodes of thought that unconsciously

reinforce the Departnent agenda in a powerfully Owellian way.

2. “Rel evant Conduct: The Cornerstone of the Federal
Sent enci ng GQui delines”! Is Actually Naught but
the Departnent’s Theory of the O fense
In any indeterm nate sentencing schene, a judge nust
determ ne where, within the statutorily perm ssible range, to
sentence an offender. Wen | first cane to the state bench in
Massachusetts, now a quarter century ago, there were a nunber of

of fenses (arned robbery was one) pursuant to which I was

enpowered to i npose any sentence, ranging from straight probation

16 St anden, supra, at 789.

WlliamW WIlkins, Jr. & John R Steer, Rel evant
Conduct: The Cornerstone of the Federal Sentencing Guidelines, 41
S.C. L. Rev. 495 (1990).
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to life inprisonment. To exercise this power wsely, | recal
readi ng everything that | could about an offender and then
sitting down privately with a probation officer and aski ng:

“What do we know about this person?”

One object of the Guidelines was precisely to put an end to
this unfettered exercise of discretion based on such an infornal
off the record, and ungui ded discussion.'® 1In its place, the
Qui delines introduced a concept known as “real offense
sentenci ng,” based on an offender’s “rel evant conduct.”?®
Pursuant to this approach -- and in keeping with the goal of
curbing judicial discretion -- a judge nust first determne the
of fender’s “rel evant conduct” frommaterials formally placed
before himprimarily by the Departnent; then the judge nust
i npose a sentence based on the offender’s “real offense,” w thout
regard to the actual offense of conviction.?® This, it was
t hought, would replicate -- in a nore controlled fashion -- the
old, informal conference with the probation officer. It has not

wor ked out that way.

8 See U.S.S.G Ch.3, Pt.A p.s.; WilliamJ. Powell &
M chael T. Chimno, Prosecutorial Discretion under the Federal
Sentencing Guidelines: Is the Fox Guarding the Hen House?, 97 W
Va. L. Rev. 373, 379-80 (1995) (discussing the history of
sentencing in the United States and the nove toward creating a
system that woul d sol ve the unpredictability and disparity in
sent enci ng) .

9 US.S.G Ch.3, Pt.A p.s.; id. 8§ 1B1.3.
20 1d. Ch.3, Pt.A p.s.; id. § 1B1.3.
13



First, the very formalismof the process has enhanced the
Department’s ability to control the information flow to the
judge. After all, unlike a civil litigant,? a crimna
def endant has al ways been at an extreme di sadvantage in federal
court in discovering the weaknesses in the Departnment’s case, and
the Cuidelines only exacerbate this vast disparity. Moreover
the Cuidelines cut the judge off frominformal interchange with
experienced probation officers -- interchange which | |earned
frommy state court service not infrequently added nuance to the

Departnment’s version of an offender’s history.

Second, the concept of “real offense” sentencing as
practiced under the Cuidelines not only affects where -- within
the perm ssible range -- an offender ought be sentenced, it
frequently adjusts that range upward considerably. No state
system — not one —- has adopted this approach.? The result has
been the routine sentencing of offenders on the basis of crines
wi th which they have never been charged, the conm ssion of which

t hey deny, w thout any evidence ever having been proffered

2l See Fed. R Cv. P. 26-37.

22 See Richard S. Frase, State Sentencing Guidelines: Stil
&oing Strong, 78 Judicature 173, 176 (1995) (noting that “guide-
lines states are unaninous in rejecting the broader ‘real
of fense’ approach of the federal guidelines, which permt
frequent and substantial sentence enhancenents based on uncharged
‘rel evant conduct’”).
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agai nst them?® Even nore bizarre, federal crimnal sentences
may today be based on conduct of which an of fender has been

formally acquitted.

The devol ution of such enornmous power on federal prosecutors
has had an all-too-predictable result. Wiile there may still be
judicial limts on the outer boundaries of a prosecutor’s
assertion of relevant conduct (as the case of Jason Pacheco
di scussed bel ow, shows), none prevents a prosecutor fromturning
a blind eye on conduct otherw se relevant (as the case of WIIliam
A ivero discussed below, shows). So it is that the phenonenon
known as “fact bargaining” has come to flourish as never before
in the federal courts.?®

The Departnent today has the power -— and the incentive --—
to ratchet punishnent up or down solely at its discretion. It
does so nost often to burden a defendant’s constitutional right

toajury trial and thus force a plea bargain. The result: In

22 The case of Richard Geen, discussed bel ow, provides an
illustration.

24 See, e.qg., United States v. Watts, 519 U S. 148, 157
(1997) (holding that a jury' s verdict of acquittal does not
prevent a sentencing court from considering a defendant’s conduct
underlying the acquitted charge, so long as that conduct is
establ i shed by a preponderance standard).

% See Berthoff v. United States, 140 F. Supp. 2d 50, 62
n.19 (D. Mass. 2001), aff’'d, 308 F.3d 124 (1st G r. 2002)
(defining “fact bargaining” as “the know ng abandonnent by the
government of a material fact devel oped by | aw enforcenent
authorities or froma w tness expected to testify in order to
induce a guilty plea”).

15



the District of Massachusetts, an individual who stands up to the
Departnment and insists on a jury trial gets, upon conviction, a
sentence 500 percent |longer than a simlarly situated defendant
who pl eads guilty and cooperates. ?®

3. Enhanced Plea Bargaining |Is Actually the Centra
Goal of the Cuidelines

Wi |l e reduci ng unwarranted disparity in the judicial
treatnment of offenders was touted as the “refornf which the
Gui del i nes sought to work, the Departnent well recognized the

advantage it would derive in nmarketing plea bargains?” if

26 Berthoff, 140 F. Supp. 2d at 68 & nn. 32, 33. The Court
recounts one telling exanple fromthis District. In United
States v. Isola, Gim No. 00-10271-EFH, the defendant, who was
presi dent of Danon Cinical Laboratories, entered a plea of nolo
contendere to an information alleging conspiracy to defraud the
United States under 18 U.S.C. 8§ 371, the governnent dism ssed the
indictnment, and the parties agreed to waive a pre-sentencing
report Tr. of 7/28/00 Plea H’'g, at 1-8 [Docket No. 7]. Judge
Harrington i nposed a sentence of three years probation and a fine
of $100. 1d. at 15. WIlliam Thurston, Isola s co-conspirator
and vice president at Danon Cinical Laboratories, insisted on
going to trial, and was convicted of conspiring to defraud the
United States. See United States v. Thurston, 358 F.3d 51, 53-
54 (1st Gr. 2004). Al though the Cuidelines prescribed a
sentencing range of 63 to 78 nonths, Judge Harrington sentenced
Thurston to three nonths in prison, departing dowward both to
correct for the disparity between his sentence and Isola’s, and
to take account of Thurston's extraordinary good works in his
church and comunity. [d. at 54. The First Circuit reversed the
departure on both grounds and remanded for inposition of a five-
year prison sentence (the statutory maxi mun) and an appropriate
fine. 1d. at 82.

27 1t is appropriate to speak of a “market” for plea
bargai ns. Commentators have | ong recogni zed that the contractua
nature of the plea bargaining process yields to analysis akin to
the comercial arena. See, e.q., Frank H Easterbrook, Crim nal
Procedure as a Market System 12 J. Legal Stud. 289 (1983); Scott
& Stuntz, supra; Jeffrey Standen, Plea Bargaining in the Shadow
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judicial discretion in sentencing was sharply dimnished. By
candidly marginalizing the judicial role, it was thought that
of fenders would be nore likely to plead guilty as they could know
with greater certainty what to expect if they did.?8

There is truth in this observation. M own experience is
that guilty of fenders hope agai nst hope for sone especi al
| eni ency and, when that hope is dashed by defense counsel
expl aining that the Cuidelines foreclose such result -— if they
do not fire the lawer for being the bearer of bad tidings? —
many will plead guilty to obtain the discount offered by the
Departnent to induce a plea.

4. Acceptance of Responsibility

of the Guidelines, 81 Cal. L. Rev. 1471 (1993).

For a critique of conceptualizing crimnal procedure as a
mar ket, see Stephen J. Schul hofer, Crimnal Justice Discretion as
a Requlatory System 17 J. Legal Stud. 43 (1988). See also
St ephen J. Schul hofer, Plea Bargaining as Disaster, 101 Yale L.J.
1979 (1992) (concluding that plea bargaining should be abolished
based on econonmi c anal ysis).

2 See, e.q., Fisher, supra, at 224-27; Rachel E. Barkow,
Recharqging the Jury: The Crimnal Jury’'s Constitutional Role in
an Era of Mandatory Sentencing, 152 U. Pa. L. Rev. 33, 97-98
(2003); Stephen J. Schul hofer, Due Process of Sentencing, 128 U
Pa. L. Rev. 733, 752-53 (1980).

2 See, e.qg., Tr. of 1/16/01 Plea & Related H’'g at 2,
United States v. Wodward, Crim A No. 99-10393-WGY; see al so
Bert hoff, 140 F. Supp. 2d at 94 (citing the Wodward Pl ea and
Rel at ed Hearing Transcript).
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Li ke so much of our discourse about sentencing, we enpl oy
sophistry rather than straight talk.3 Under the Guidelines, an
offender is eligible for a discount on his sentence if he
“accepts responsibility” for his crine.3 Actually, this
di scount has not hi ng whatsoever to do with true acceptance of
responsibility for one’s acts. |If it did, the discount would be
equal ly avail able to those who are convicted after trial and it
is not.3 Wat we nean by acceptance of responsibility is sinply
t he discount offered for pleading guilty (earlier is better),

t hus saving the Departnent the trouble, expense, and

uncertainty® of a jury trial. Indeed, so divorced is the

30 See Part One, Section |.D. 2, infra.

31 For relatively short sentences, the discount is two
| evel s off the offender’s adjusted offense level, U S . S.G 8§
3El.1(a), and three levels off |onger sentences, id. 8 3El.1(b).
The judge nust give all or nothing. See id. 8 3E1.1. There is
no pl ea bargain discount off mandatory sentences for nere
acceptance of responsibility.

2 US S G 8§83ElL.1cnt 2. But seeid. (“In rare situations
a defendant may clearly denonstrate an acceptance of
responsibility for his crimnal conduct even though he exercises
his constitutional right to a trial. This may occur, for exanple,
where a defendant goes to trial to assert and preserve issues
that do not relate to factual guilt (e.g., to nmake a
constitutional challenge to a statute or a challenge to the
applicability of a statute to his conduct).”).

3% Today, a full 20.8 percent of those accused by the
Department who go to trial are acquitted. Admnistrative Ofice
of the U S. Courts, Judicial Business of the United States Courts
tbl.D-7 (2004) (on file with the Court) (presenting data for the
twel ve-nmont h period ending March 31, 2004). This percentage is
hi gher than it has ever been since | cane on the bench in 1985.
The high acquittal rate could nmean any nunber of things, and
specul ation without nore information would be inappropriate.

18



concept fromtrue acceptance of responsibility that even those
who protest their innocence of sone or all of the charges agai nst
them are routinely given the discount -— but only if they'l|
plead guilty.3

There is nothing surprising about this discount save the
Sent enci ng Conmi ssion’s sophonoric attenpt to obscure what is
going on. Indeed, this discount is, and al ways has been, the
essence of the plea “bargain.”3®

The problemfor the Departnment lies in the fact that the
original Sentencing Conmm ssion nmade the discount relatively
trivial conpared to the draconian sentences it pronulgated. This
upset the cal culations of the Departnent and the defense bar
ali ke. The "acceptance” discount was all too confining for a
Depart ment dependant on a 90 percent plea bargain rate for its
very operational existence. At the sane tinme, the Departnment had
to be “tough on crine,” so it could hardly ask the Sentencing
Comm ssion for a |larger across-the-board discount and thus | ower

the sentencing ranges it had successfully obtained. Mich of the

3 See, e.qg., United States v. Labovitz, 50 F.3d 1, 1995 W
133339, at *2 & n.1 (1st G r. 1995) (unpublished table decision)
(noting that the district court awarded an acceptance of
responsi bility adjustnment to a defendant who tried unsuccessfully
to withdraw his guilty plea). It is, of course, permssible to
accept a valid guilty plea fromone who protests his innocence.
North Carolina v. Alford, 400 U. S. 25, 38-39 (1970). This Court
routinely accepts Alford pleas, and as far as it is aware, other
judges in this District do the sane.

3% See Fisher, supra, at 224-26.
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institutional devel opnment of sentencing policy after the

enact nent of the Sentencing Reform Act can best be seen as the
Departnment’s attenpts to “break out of the Sentencing CGuidelines
corral "% and gather to itself the remaining aspects of
sentencing discretion while denying those sane aspects to the
judiciary.

C. Today the Departnent Establishes the Sentence; the
Federal Judge Sinply | nposes It

As the constant institutional force in the devel opnent of
sentencing policy, it is not surprising that the Departnent woul d
frequently get its way. The startling, untold story is the
extent to which the Departnent as a functional matter now can
determ ne the sentence to be inposed upon those whomit accuses
of crimes. Not surprisingly, it uses its vast powers to induce
pl ea bargai ns, thus eviscerating the constitutional guarantee of
trial by a jury of one’s peers. Mst of its nethods are “legal,”
sonme are disfavored but w nked at, one is flat-out illegal. Al
are routine. For the Departnent today, the Guidelines are hardly
a constraint; their value lies in constraining an already
margi nal i zed district court judiciary.

How can the Departnment so confidently induce plea bargains?
Let us count the ways:

1. Char ge Bar gai ni ng

3% Berthoff, 140 F. Supp. 2d at 55.
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The nost traditional of the Departnent’s bargaining chips is
the ability to drop charges at will. This has always been the
prerogative of the executive, and the Departnent has had
extensive recourse to it. Indeed, in the District of
Massachusetts the best avail able data indicates 65 charge
bargains in the years 1998-2000.% The pressure is placed upon
t he defendant by bringing a nulti-count indictnment and then
tradi ng away charges or counts nore difficult to prove in return
for a guilty plea to other counts or |esser charges.

True, Attorney General Ashcroft has recently forbidden
Departmental charge bargaining in no uncertain ternmns:

It is the policy of the Departnent of Justice that, in
all federal crimnal cases, federal prosecutors nust
charge and pursue the nost serious, readily provable

of fense or offenses that are supported by the facts of
the case, except as authorized by an Assistant Attorney
Ceneral, United States Attorney, or designated
supervisory attorney in the limted circunstances
descri bed below. The nobst serious offense or offenses
are those that generate the nost substantial sentence
under the Sentencing CGuidelines, unless a nandatory

m ni mum sentence or count requiring a consecutive
sentence woul d generate a | onger sentence. A charge is
not “readily provable” if the prosecutor has a good
faith doubt, for legal or evidentiary reasons, as to
the Governnent’s ability readily to prove a charge at
trial. Thus, charges should not be filed sinply to
exert |everage to induce a plea. Once filed, the nost
serious readily provable charges nmay not be di sm ssed
except to the extent permitted in Section B.3®

37 1d. at 75-91 App. B.

3% Sept. 22, 2003 Menorandum from Attorney General John
Ashcroft Setting Forth Justice Departnent’s Charging and Pl ea
Policies 8 I.A reprinted in 16 Fed. Sent. Rep. 129 (2003)

[ hereinafter “Ashcroft Menoranduni].
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But this appears to be sound and fury, signifying little. Charge
bar gai ning continues in this District as before® and Depart nent
attorneys seemto know little about the centralized permtting
process Attorney General Ashcroft has inplenented.
2. Notification of Sentencing Enhancenents

Certain crimnal statutes permt enhanced sentences upon the
Departnment’s notification to the court of a prior conviction
before trial (or before sentencing after a plea).* This
notification need not be through the constitutional processes of
a grand jury,“* sinple witten notification to the court and the
def endant is sufficient.?®

Departnmental attorneys are thus able to threaten to give

such notice -— therefore ratcheting up sentences in applicable
cases —- whenever an accused proves recal citrant about copping a
pl ea. Make no m stake -— this happens.*

% See, e.qg., Tr. of 3/23/04 Plea H'g, United States v.

David Smith, CGim A No. 02-10147-WGY.

‘0 See id.

421 U S.C § 851(a)(1).
42 U S. Const. anmend. V.
421 U S.C 8§ 851(a)(1).

44 Because the Departnent is typically in a position to file
a conplete information to establish prior conviction early in the
case, filing of an information close to the plea or trial date
suggests that the Departnment was withholding filing to
“encourage” a defendant to plead guilty. See, e.qg., United
States v. Warren, Crim A No. 03-10361-RWZ-2 (i ndictnent [Doc.
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3. The “Safety Val ve”

Properly concerned about the rigidity of mandatory m ni num
sent ences, Congress passed “safety valve” |egislation designed to
anel iorate unduly harsh sentences for first tine offenders.*

Even so, the discount for those who are “safety valve” eligible
is not left to judicial discretion, but is prescribed by the

Gui del i nes. % Al though the | egislation nowhere so specifies, as
a practical matter, of course, the benefits of the “safety val ve”
are available only to those defendants who will forgo protections
of the American jury, plead guilty, and place thenselves in the
Departnment’s hands. Here' s why:

First, the “safety valve” is available only to offenders who
do not have nore than one crimnal history point under the
Quidelines -— typically first-tine offenders.* \Were the
Departnent |ikes an of fender due to his cooperation, even a

series of crimnal convictions can be collapsed into a “single”

No. 16] filed 12/3/03, information to establish prior conviction
[ Doc. No. 55] filed 6/16/04, guilty plea entered 6/16/04); United
States v. Copeland, CGim A No. 02-10291-DPW (i ndictnent [ Doc.
No. 15] filed 10/2/02, information [Doc. No. 83] filed 9/2/03,
guilty plea entered 9/3/03); United States v. Talvera, Crim A
No. 03-10142-WGY (indictnment [Doc. No. 11] filed 5/1/03,
information [Doc. No. 16] filed 7/8/ 03, guilty plea entered

7/ 29/ 03) .

%5 18 U S.C. § 3553(f).
% U S.S.G §§ 2DL.1(b)(6), 5CL.2(a).
“ See 18 U.S.C. § 3553(f)(1).
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course of conduct, thus making the cooperative offender safety
val ve eligible.

Far nore inportant, however is the safety valve requirenent
that the of fender cooperate fully with the Departnent.* It is
this requirenent, of course, that secures the Departnent’s whip
hand t hough, on its face, the safety valve |ooks |ike a judge-
determ ned discount. This is because the Departnent necessarily
nmust advi se the court concerning the truthful ness and
conpl eteness of the offender’s proffer. Were the Departnent is
di ssatisfied — and tells the court the proffer is not fully
truthful — it takes either investigatory resources not avail able
to the court, or exhaustive hearings to establish the truth of
the matter. Most courts, this one included, thus rarely go
behind the Departnent’s representation, with the predictable
result that the Departnment today is firmy in charge of the
safety valve. It is activated when the Departnent w shes and
wi t hhel d when it does not. %

4., Subst anti al Assi stance

“ See id. § 3553(f)(5).

4 The case of Jason Pacheco, discussed bel ow, provides an
exanple. At his sentencing hearing, Pacheco sought a safety
val ve reduction, but the Departnent contested it, and the Court
refused to award the reduction. United States v. Yeje-Cabrera,
Crim No. 01-10469, Tr. of 8/5/03 Sentencing H'g. Only rarely
could a defendant establish the requirenents of the safety val ve
in the face of Departnental opposition, and Pacheco failed to do
so.
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Both 18 U S.C. 8§ 3553(e) and U.S.S.G § 5K1.1 permt
downward departures for offenders who provide “substanti al
assistance” to | aw enforcenent authorities. These are only
available if the Departnent files a notion requesting them and
in cases where a statute provides for a nandatory m ni mum
sentence, the Departnment can [imt the extent of the downward
departure by seeking a departure bel ow the Guidelines range but
not bel ow the nmandatory m ni mum sentence.® As Figure 2 makes
cl ear, substantial assistance departures are substantially

unpri nci pl ed. **

50 See Melendez v. United States, 518 U. S. 120, 125-27
(1996).

°1 This table appears in American College of Trial Lawers,
Report and Proposal on Section 5K1.1 of the U.S. Sentencing
GQuidelines 23 (1999), at http://ww. actl.com PDFs/
Report Proposal Sent enci ngQui del i nes. pdf (last visited June 16,
2004). The version in this opinion is taken fromBerthoff, 140
F. Supp. 2d at 73 App. A
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Figure 2
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Uterly within the Departnent’s control, they are, by far, the

maj or ground for downward departure fromthe Guidelines.% The

%2 1n 2001, 17.1 percent of all federal offenders received a
downward departure for substantial assistance, and 18.3 percent
of all federal offenders received a downward departure for sone
ot her reason. See Sentencing Sourcebook, supra, Fig.G 1In the
cases that did not involve substantial assistance, no one reason
was i nvoked in nore than 20 percent of the cases, so the next
cl osest ground for downward departure (“general mtigating
ci rcunstances”) only appeared in about 3.6 percent of cases. 1d.
tbl.24. In each of the four previous years, the percentage of
cases with substantial assistance downward departures was higher
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sweepi ng extent of departures for substantial assistance
denonstrates, as nothing else, that the Departnent today sinply
cannot enforce the laws w thout a huge volune of plea bargains, a
| ar ge nunber of which turn on the Departnent’s ability to ignore
the strictures of the Cuidelines and the mandatory m ni num
sentencing systemby cutting deals with offenders. Indeed, in
many districts® an of fender has only a random chance of

receiving a sentence within the CGuidelines due to the vol une of

substanti al assistance departures approved by the Departnent.

Wil e commentators justly excoriate the substanti al

assi stance discount for its vagaries,> its potential racism?®

than the percentage of cases with departures that fell into one
of the other categories. 1d. Fig.G

%% The following federal districts depart downward in at
| east 50 percent of their crimnal cases: Mddle District of
Al abama, District of Arizona, Southern District of California,
Northern District of New York, Northern Mriana |slands, and
Eastern District of Washington. Sentencing Sourcebook, supra, at
53-55 thl. 26

%4 See Linda Drazga Maxfield & John H Kraner, Substanti al
Assi stance: An Enpirical Yardstick Gauging Equity in Current
Federal Policy and Pratice 2-4 (1998) [hereinafter Substanti al
Assi stance], at http://ww. ussc. gov/ publicat/5kreport. pdf (noting
the |l ack of guidance that 18 U. S.C. 3553(e), the Cuidelines
Manual , and prosecutorial directives provide as to the standards
for determ ning whether assistance is “substantial,” and for
correlating the type and extent of assistance with the nagnitude
of departure); see also Two Sentencing Comm ssion Staff Reports
on Substantial Assistance, 11 Fed. Sent. Rep. 6 (1998)
(presenting this report and an earlier report).

> See Substantial Assitance, supra, at 13-14 & n. 30
(di scussing data and nodel i ng suggesting that African Anerican
of fenders were between 7.7 and 9.3 percent less likely to receive
substanti al assistance departures than non-mnority offenders,
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its nmoral bankruptcy,® and its inability to produce uniformty
given the diversity of individual circuit jurisprudence and | egal
culture,® the judicial response is muted, and the Departnment and
the defense bar are silent. Judges rarely speak out since the
substantial assistance departure allows justice appropriately to

be done in many cases. Defense counsel are silent given that

and that Hi spanic American offenders were 7 percent less likely
to receive such departures than non-H spanic offenders); id. at
19 (noting that ethnicity, citizenship, and race had
statistically significant effects on the magni tude of substanti al
assi stance departures awarded); id. at 31 Ex.9, 34 Ex.12
(summari zing statistically significant disparities for race,
ethnicity, citizenship, gender, age, and education); see also
David B. Mustard, Racial, Ethnic, and Gender Disparities in
Sentencing: Evidence fromthe U S. Federal Courts, 44 J.L. &
Econ. 285, 308-12 (2001) (finding disparities in the |likelihood
and magni tude of downward departures based on race (particularly
for African Americans and Hi spanic Americans), gender (i.e.,
wonen are nore |likely to receive departures), citizenship, age,
inconme | evel, and education |evel); Stephen J. Schul hofer,
Sentencing |Issues Facing the New Departnent of Justice, 5 Fed
Sent. Rep. 225, 229 (1993) (“My research with Comm ssioner Nagel
brought to light the frequent use of substantial assistance
notions to cloak | eniency for ‘synpathetic’ (usually white)

def endants.”).

% See Kate Stith & Jose A Cabranes, Fear of Judging:
Sentencing Guidelines in the Federal Courts 103 (1998) (“[A]ln
uni nt ended consequence of the CGuidelines has been to rob the
traditional sentencing rite of nmuch of its noral force and
significance.”).

5" See generally Lisa M Farabee, Disparate Departures Under
the Federal Sentencing Guidelines: A Tale of Two Districts, 30
Conn. L. Rev. 569, 631-32 (1998); see also id. (denonstrating
that the District of Massachusetts grants substantial assistance
departures much nore frequently than the District of Connecticut,
whereas the latter grants departures on other grounds much nore
frequently than the fornmer, and exploring the possible reasons
for the di screpancies).
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t heir unequivocal duty is toward the defendant getting a break. 8
The Departnent, of course, is silent because it has enjoyed
over whel m ng success with the Congress and the people in painting
the entire judiciary as soft on crinme, even though its own
recommendations are the primary force driving down the sentences
that are today inposed.
5. I gnoring the Guidelines — Oficially

The list of inducenents to plead |laid out above is, however,
insufficient for the Departnment. In judicial districts with
unusual 'y high volunmes of drug and inmm gration of fenses
(primarily along our border with Mexico), the Departnment sinply
di spenses with the Guidelines altogether to secure nore
flexibility (and thus nore pleas). These are the so-called “fast
track” prograns. Wiile Attorney Ceneral Ashcroft has attenpted
to centralize and rein in these prograns,® they still exist and
there is every indication that they will continue to for the
foreseeable future. As inplenented, these prograns constitute a
whol esal e jettisoning of the Guidelines in order to “nove the
busi ness.” No wonder the Guidelines are held in such derision by

the states, % when the nuch vaunted guideline “uniformty” (and

%8 \When defense counsel are heard on this point, their
plaint is usually, “Hey, what about ny guy? He cooperated too!”

5% See Ashcroft Menorandum supra, 88 1.B.2, I11.D.2.b
60 See Frase, supra, at 176 (noting states’ unani nous

rejection of the Guidelines’ “real offense” approach); see also
American Law Institute, Mdel Penal Code: Sentencing 5 (Report,
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t he congressi onal conmand) does not even apply in Arizona,

Sout hern California, New Mexico, and Southern and Western
Texas.® More serious, of course, is the constitutional command
that the national |aw apply equally throughout the United
States.®% O fenders are properly conpl aining of equal protection
violations in view of the “here it applies, here it doesn't”

nature of the Cuidelines.?®

Apr. 11, 2003) (“[l]t is essential to state at the outset that
t he proposal s assenbl ed here owe al nost nothing to federal | aw,
but are inspired by the nore nunerous and nore successful

conmi ssi on-gui deline structures at the state level.”).

61 1'n 2001, 5,928 of the nation’s 10,026 non-cooperation
rel ated downward departures were issued in the five districts
| ocated in these regions. See Sentencing Sourcebook, supra, at
53-55 tbl.26; see also Alan Vinegrad, The New Federal Sentencing
Law, 15 Fed. Sent. Rep. 310, n.29 (2003). In the Southern
District of California, an astonishing 50.5 percent of offenders
recei ve non-cooperation rel ated departures, whereas the figure in
the Eastern District of California is 7.9 percent. Sentencing
Sour cebook, supra, at 53-55 tbl.26. The figure in the District
of Arizona is 62.8 percent. 1d. Interestingly, in 2001 the
Western and Southern Districts of Texas, though they had non-
cooperation departure rates nmuch hi gher than el sewhere in the
Fifth CGrcuit, did not have especially high rates conpared to the
rest of the nation: the Southern District of Texas in fact had a
lower rate than this District. |1d. Oher districts have
somewhat high rates of such departures include several in the
Second Circuit, where appellate jurisprudence and other factors
have led to a fairly uniformy high |evel of non-cooperation
rel ated departures, see Farabee, supra, at 591-92, as well as the
Eastern District of Washington (51.8 percent). 1d.

62 U.S. Const. amend. V, see Bolling v. Sharpe, 347 U.S.
497, 500 (1954) (holding that the Due Process C ause of the Fifth
Amendnent places the sanme restrictions on actions by the federal
governnent that the Equal Protection C ause of the Fourteenth
Amendnent pl aces on state governnents).

63 See, e.g., United States v. Banuel os-Rodri quez, 215 F. 3d
969, 978 (9th Cir. 2000) (en banc) (holding that disparities
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6. I gnoring the Guidelines -— Unofficially

Pursuant to Fed. R Cim P. 11(c)(1)(C, the Departnent
properly may “agree [with the defendant] that a specific sentence
or sentencing range is the appropriate disposition of the case,
or that a particular provision of the Sentencing Guidelines, or
policy statement, or sentencing factor does or does not apply
(such a recomrendation or request binds the court once the court
accepts the plea agreenent).”5

Not e the dynami c here established. Defense counsel favor
bi ndi ng pl ea agreenents because the district judge has no
di screti on what soever, save to accept or reject the plea.
Departnmental attorneys may use themfor a variety of reasons,
anmong themto grant extraordi nary benefits not accorded to other

def endants tendering pleas® or, perhaps, to bend or tw st the

arising from*“fast track” prograns in neighboring districts did
not justify a downward departure); United States v. Bonnet -
Gullon, 212 F.3d 692, 710 (2d G r. 2000) (simlar), cert.
denied, 531 U S. 911 (2000). As no defendant in the present
cases has raised any such issue, the matter is not further

pur sued.

4 Fed. R Gim P. 11(c)(1)(CO; see also Fed. R Crim P.
11(c) (4).

6% See Order of Dismssal of Counts on Gov't’'s Mot. (Cct.
13, 1993), United States v. Brest, Cim A No. 92-10342-WG5Y.
(Departnent attorneys tendered a binding plea agreenent providing
for straight probation for a corrupt but cooperative w tness who
testified against a congressman. Wen the Court wouldn’'t go
al ong, the Departnment, having already nade its deal with the
W tness, sinply dism ssed the charges outright as is its
prerogative.). For an exanple where, in the face of a judge' s
refusal to accept a recommended sentence, the Departnent achieved
its desired end by dism ssing several charges, see the discussion
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Qui delines. The district judge can stop this practice, of
course, by refusing to accept the plea — but will he? Mybe
not, if the agreed sentence accords with the judge s personal
sense of justice. After all, there will never be any appeal so
the matter is beyond review No downward departure will ever be
reported, and the case will be resolved sinply, finally, and
conpletely. Does this happen? Wile the practice is hard to

docunent, ®® statistics suggest its pervasiveness.® |Its

of the Fastow case, infra note 282.

6 Such docunentation would be nuch easier if the judicia
“Statenent of Reasons” for a crimnal sentence was a public
docunent. It is not. Judicial Conference Policy Statenent,
Report of the Proceedings of the United States Judici al
Conf erence, Mar. 14, 2001, at 14. |In the District of
Massachusetts, by conparison, the Statenment of Reasons is stil
made public unless the presiding judge orders it seal ed for case
specific reasons. See Mnutes of the Court Meeting (District of
Massachusetts), Sept. 4, 2001, at 4. A fully searchable
el ectroni ¢ database of all public judicial proceedings wuld be
t he best corrective to such conduct.

67 More specifically, according to the General Accounting
Ofice, in 52 percent of federal drug cases where mandatory
m ni mum sent ences apply, district judges inposed sentences bel ow
the mandatory mnimum See U S. Ceneral Accounting Ofice
Federal Drug O fenses: Departures from Sentencing Guidelines and
Mandatory M ni mum Sentences, Fiscal Years 1999-2001, at 15 Fig.6
(2003), at http://ww. gao. gov/ new.itens/d04105. pdf. Only half of
t hese departures bel ow t he mandatory m ni num sentence were on
account of substantial assistance, so 26 percent of drug cases
i nvol ve downward departures fromthe mandatory m ni num sentence
for “other” reasons. 1d. Gven the limted nunber of grounds
for departure below a statutory nmandatory m ni num sentence, this
hi gh nunber is difficult to explain unless district judges are
accepting binding plea agreenents that evade nmandatory m ni mum
sentences with sonme frequency.
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i kelihood increases due to the ever increasing disrepute of the
entire Quidelines structure in the eyes of the judiciary.®
7. | gnoring the Guidelines — Fraudulently

The nost repugnant of the Departnent’s tactics is tolie to
the Court in order to induce a guilty plea. This is the process
known as “fact bargaining.” It occurs when a departnental
attorney “swallows the drugs” or “the gun” as the case may be,
i.e., fails to report to the probation officer in rendering its
descriptions of offense conduct (and then later fails to bring to

the attention of the Court) relevant evidence that nmay affect the

68 See, e.qg., Decisions: United States_v. Steven Kim
N.Y.L.J., Cct. 24, 2003, at 17 (“[Judge Patterson] denounced
Congr ess’ toughenlng of the federal sentencing guidelines .

."); Frank O Bowman, 111, Wen Sentences Don’t Make Sense, Vash.
Post, Aug. 15, 2003, at A27 (noting Justice Anthony Kennedy’s
statenent to the American Bar Association that federal sentences
are harsher and the GQuidelines are less flexible than they should
be); Dan Herbeck & Gene Warner, Battle on the Bench: Federal
Judges Around the Nation — Including John T. Elfvin Here -- Are
Battling John D. Ashcroft’s Justice Departnent, Buffal o News,

Feb. 20, 2004, at Al (discussing w despread judicial opposition
to the Quidelines); Judge John S. Martin, Jr., Let Judges Do
Their Jobs, N Y. Tines, June 24, 2003, at A31 (explaining that he
was retiring because he could no | onger in good conscience
sentence under the CGuidelines regine); lan Urbina, New York’'s
Federal Judges Protest Sentencing Procedures, N. Y. Tines, Dec. 8,
2003, at Bl (describing public criticismof the CGuidelines by New
York district judges and by M nnesota Chief District Judge Janes
Rosenbaum); Al an Vinegrad, The Judiciary’s Response to the
PROTECT Act, N.Y.L.J., Jan. 8, 2004, at 4 (noting criticism by
Justices Anthony Kennedy and Stephen Breyer of increasing use of
mandat ory m ni nrum sentenci ng); Edward Wal sh & Dan Eggen, Ashcroft
Oders Tally of Lighter Sentences: Critics Say He WAnts
“Blacklist” of Judges, Wash. Post, Aug. 7, 2003, at Al (noting
Eighth Grcuit Judge Myron H Bright’'s statenent in a concurring
opi nion that recent changes to the Sentencing Guidelines “wll
exacerbate the problens with the guidelines”).

33



gui delines calculation in order to reduce that calculation to

secure a disposition to which it and defense counsel have agreed.
This, of course, is flat-out illegal,® and Attorney General

Ashcroft has prohibited it in no uncertain terns. This Court is

unawar e of any instance where the Attorney Ceneral has

di sci plined a Departnent attorney for engaging in the practice.
As the practice constitutes a direct fraud on the Court, it

is difficult to uncover. Fact bargaining drove the disparate

sentences in United States v. Rodriguez, ™ but the First Circuit

accepted the Departnent’s all too facile explanation and failed
to explore the issue.”™ Again, charge bargaining coupled with
prohi bited fact bargaining drove the cruelly disparate sentences

in United States v. Thurston,”? but the Court of Appeals again

6 See U.S.S.G § 1B1.3(a) (making it clear that al
“rel evant conduct” nust be considered during sentencing); id. 8§
1B1.8 n.1 (noting that the provision, which places limts on the
use of self-incrimnating information that the defendant provides
as part of an agreenment to cooperate with the governnent, “does
not authorize the governnment to withhold information fromthe
court”); id. 8 6Bl1.4(a)(2) &cnt. (“[When a plea agreenent
includes a stipulation of fact, the stipulation nmust fully and

accurately disclose all factors relevant to the determ nation of

sentence. . . . [I]t is not appropriate for the parties to
stipulate to m sl eading of non-existent facts . . . .”). See
al so Berthoff, 140 F. Supp. 2d at 61-67 & nn.18-30 (dlscu55|ng
t he prevalence and illegality of fact bargaining).

70162 F.3d 135 (1st Cir. 1998), cert. denied, 526 U S. 1152
(1999).

"t Berthoff, 140 F. Supp. 2d at 64-66.
2 358 F.3d 51 (1st Cir. 2004).
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failed to detect it,” focusing instead on the perceived
i nadequacies in the district court’s sentencing rationale.”

This Court has burdened an al ready strained probation office
by ordering pre-plea pre-sentence reports in virtually every case
as the best defense to illegal fact bargaining. The effort has
borne fruit; Wlliamdivero and Jason Pacheco, whose cases are
di scussed bel ow, were potential victins of illegal fact
bar gai ni ng.

Al'l of these techniques, both legal and illegal, further the
Departnment’ s goal : securing plea bargains in the overwhel m ng
nunber of cases in order to enforce the | aw at the cheapest
possi bl e cost and avoid the risks of having to expose the
Departnment’s investigations to the neutral review of judges and
juries. That these techniques are eviscerating the Sixth
Amendnent’ s guarantee of a jury of the people seens rarely to
occur to those who practice themand, if it does, it hardly seens

i mportant.

® See Berthoff, 140 F. Supp. 2d at 64-66; see also supra
note 26.

4 See Berthoff, 140 F. Supp. 2d at 64-66; see also supra
note 26.
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D. The Judicial Reaction: The “Lions Under the Throne”’
Are Supine and Obedient, Settling for Sophistry and
Synbol i sm

Any di scussion of sentencing policy in America today nust

consider the judicial reaction to the massive shift of power and

di scretion to the Departnent. 1In one respect -— obedience to the
Congr essi onal mandate — that response is precisely what Congress
and the American people expect. |In two respects, however, the

judicial response has been opaque, nmasking the realities in ways
t hat obscure injustice with a veneer of pseudo-process and
procedure.
1. Qoedi ence

Wil e the drunbeat of judicial opposition to the CGuidelines
has been extraordinarily vocal, w despread, and persistent,’ the
judiciary’s actual performance after the Supreme Court had
established their constitutionality’” has been faithfully to obey

the will of Congress, applying the Cuidelines as sensibly,

> See Francis Bacon, O Judicature, in Essays 316 (1654)
(“And Il et no man weakly conceive, that just laws and true policy
have any antipathy; for they are like the spirits and sinews,
that one noves with the other. Let judges al so renenber, that
Sol onon’ s throne was supported by lions on both sides: let them
be lions, but yet lions under the throne; being circunspect that
they do not check or oppose any points of sovereignty. Let not
j udges al so be ignorant of their own right, as to think there is
not left to them as a principal part of their office, a w se use
and application of laws.”).

® See supra note 68.
" See Mstretta, 488 U. S. at 361
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consi stently, and conpassionately as their |abyrinthine

provisions will allow. As Judge Bruce Selya so aptly puts it,

“when . . . the legislative trunpet sounds clearly, courts are
duty bound to honor the clarion call.”” oedience to the
constitutional expression of the Congressional wll is the
hal | mark of the federal judiciary -— a vital aspect of its

professionalismand its role in our system of government.
What ever individual judges may think about the w sdom of the
congressi onal choice, this obedience is as prevalent in the
sentencing area as in any other area of judicial conpetence.’
| ndeed, to Congress’ apparent surprise, its own investigators
poi nt out that downward departures fromthe Guidelines are driven
nore by the Departnment than by any other source.?®
2. Sophi stry

The judiciary is, however, considerably |ess than candid
about how i ndivi dual sentences are nmeted out. It seens to
satisfy itself with rote incantations of |abels that are

meani ngf ul and powerful to judges, |awers, and, nost

® United States v. Jackson, 30 F.3d 199, 204 (1st Gr
1994) .

® See, e.qg., US. General Accounting Ofice, supra, at
App. VI, 77 (Comrents fromthe Judicial Conference Conmttee on
Crimnal Law) (noting how the GAO report denonstrates “that
j udges are not exercising departure authority in violation of the
letter or the spirit of the Sentencing Reform Act of 1984"); see
generally id. at 77-80.

80

w

ee id. at 15 Fig.6; Sentencing Sourcebook, supra, at
Fig.G see also supra note 52 (discussing the statistics).
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inmportantly, the public, even when those |abels no |onger carry
any descriptive force in explaining reality. By so doing, they
run the risk of fooling thenselves into a conpl acency that
reduces their ability to address the quiet slide into oblivion of
our precious right to trial by jury.

Consi der just these four aspects of procedure and sentencing
in federal courts today:

a. I n Federal Sentencing Hearings, “Evidence” Is
Not Evi dence

Appel l ate courts are fond of noting that the district judge
makes the crucial relevant conduct determ nation pursuant to the
wel I known “preponderance of the evidence” standard.® This is a
shi bbol eth. The rules of evidence by their express ternms do not
apply to sentencing hearings.® Instead, courts today nust base
t heir conclusions on a m shmash of data including blatantly self-

serving hearsay |l argely served up by the Departnent.® Courts

8 While this practice is routine throughout the twelve
circuits adjudicating crimnal matters, it will be sufficient to
cite a fewrecent First Grcuit cases. See, e.qg., United
States v. Marks, 365 F.3d 101, 105 (1st Cr. 2004); United States

v. Santos, 363 F.3d 19, 22 (1st Cr. 2004); United States v.
Casas, 356 F.3d 104, 128 (1st Cir. 2004).

8 Fed. R Evid. 1101(d)(3).

8 See Elizabeth T. Lear, |Is Conviction Irrelevant?, 40 UCLA
L. Rev. 1179, 1202-03 (1993); Cerald W Heaney, The Reality of
GQuidelines Sentencing: No End to Disparity, 28 Am Cim L. Rev.
161, 210 (1991); Deborah Young, Fact-Finding at Federal
Sentencing: Wiy the GQuidelines Should Meet the Rules, 79 Cornel
L. Rev. 299, 342-46 (1994). Several commentators have called for
application of the Federal Rules of Evidence to Sentencing
Hearings. See generally, e.qg., Edward R Becker & Aviva
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have little chance independently to review this data (and soon
they will have nuch less).® |Indeed, sone data presented at
sentencing hearings is so farfetched that the appellate court
seens al nost enbarrassed to uphold reliance upon it.% Yet it
nmust do so, for in sentencing the traditional norms sinply do not
apply. W ought not pretend otherw se.

b. I n Federal Sentencing Hearings, “Facts” Are
Not Facts

Fact finding in a crimnal case is grounded in the United
States on constitutional bedrock. The right of confrontation of

governnent witnesses,® the right to cross exam ne (“the greatest

Orenstein, The Federal Rules of Evidence After Sixteen Years —-
The Effect of “Plain Meaning” Jurisprudence, the Need for an
Advi sory Committee on the Rul es of Evidence, and Suggestions for
Sel ective Revision of the Rules, 60 Geo. Wash. L. Rev. 857, 885-
91 (1992); Randol ph K. Jonakait, lnsuring Reliable Fact Finding
in Guidelines Sentencing: Wiy Not Real Evidence Rules?, 22 Cap.
U L. Rev. 31 (1993); Young, supra, at 301.

84 See infra note 1009.

8% See, e.qg., United States v. Rodriguez, 336 F.3d 67, 68-
71 (1st Gr. 2003) (holding that, although it was a “cl ose
guestion,” the district court did not abuse its discretion in
refusing to hold a full evidentiary hearing before enhancing the
def endant’ s sentence on obstruction of justice grounds, based on
the Departnent’s hearsay representation that the author of an
al  egedly excul patory letter (which the defendant had procured)
had repudi ated the letter in an interview with the Departnent);
United States v. Delgado, 288 F.3d 49, 57 (1st G r. 2002) (Selya,
J., concurring) (agreeing that, based on the binding decision of
an earlier First GCrcuit panel, the district judge was permtted
torely on a hearsay police report in determ ning whether a crine
to which the defendant had earlier pled guilty was a crinme of
vi ol ence, but noting that he would hold otherwi se in the absence
of such precedent).

86 U.S. Const. anmend. VI.
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| egal engine invented for the discovery of truth”),® and the
right to conpul sory process® are all designed to guarantee the
integrity of the fact finding determination. |In short, courts
find facts based on evidence. Under the Cuidelines, however, a
crimnal defendant is utterly stripped of these rights at

sent enci ng, even though determ nations there nade may
theoretically double or triple the sentence he receives upon the
of fense of conviction. Wen appellate courts speak of “facts”
found during a sentencing hearing, therefore, they are guilty of
far nore than m snoner; they are evoking a constitutional process
whi ch they nust know has no place in today' s federa

sent enci ng. 8

C. | ndeed, the Guidelines Are Today Not
“Cui delines” at All

Fol | owi ng the Feeney Anendnent (discussed in Part One,
Section 1.E below), the so-called CGuidelines are not guidelines

at all, but rather a conplete crimnal code, never enacted by the

8 5 J. Wgnore, Evidence 8§ 1367, at 32 (J. Chadbourn rev.
ed. 1974); U.S. Const. anend. VI.

8 U.S. Const. amend. VI. But see United States v.
Moussaoui, 365 F.3d 292, 313-14 (4th G r. 2004) (holding, in a
death penalty case, that the governnment need not permt wtnesses
t he defendant calls to testify, if providing such information
i nplicates national security concerns and if the governnent
provi des a substitute for such testinony that does not nmaterially
di sadvant age t he defendant).

8 The nost that can be said is that the district judge has,
in good faith, drawn certain conclusions by a fair preponderance
of what appears to be the credible data before her. This is the
formof words | now attenpt to use during sentencing hearings.
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Congress, ® and “in effect, a nmandatory m ni num sentenci ng
system”® As a practical, functional matter, district judges
are today afforded no discretion to sentence outside the narrow
“gui deline” range.® To call our present federal sentencing
structure a “guidelines” system suggests that the district judge
still plays a central role. She does not. Oher than

determ ning the controlling sentencing factors (and these, of
course, can easily be mani pul ated by the Departnent as di scussed
above), the district judge' s role today is purely nechanistic,
applying arithnetically the sentencing factors derived from data
largely (alnost entirely) proffered by the Departnent. For these
reasons, | have conmmenced routinely to call our sentencing
structure the “so-called Sentencing Guidelines” or the

“mechani stic approach to sentencing.” Sinple honesty requires
it.

d. Today, Many Federal Crimnal “Trials” Are Not
Trials at All

% Cf. Mstretta, 488 U S. at 427 (Scalia, J., dissenting)
(referring to the Sentencing Conmission as a “junior-varsity
congress”).

% Letter from Sen. Kennedy to Sen. Hatch of 4/1/03. See
Part One, Section I.E 1, infra.

%2 See United States v. Roselli, 366 F.3d 58, 67 (1st Cr
2004) (describing how review of a judge's decision whether to
depart bel ow the Cuidelines range is now de novo under the Feeney
Amendnent ) .
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Wth the Departnent visiting drastic sanctions on those who
exercise their Sixth Anmendnent right® to trial by jury and the
federal plea rate at 96.6% and rising,® actual crimnal trials
are in steep decline. The statistics maintained by the
Adm nistrative Ofice of the United States Courts, however, seek
to obscure this fact by recording as “trials” any hearing where
evidence is received.® Thus, for federal court statistical
pur poses we count hearings on notions to suppress and even
sentenci ng hearings where testinony is received as full bl own

“trials” even when they are nothing of the kind.®® For increased

% As of 1999, there was a 500 percent differential in
puni shmrent between those who exercised their rights and those who
wai ved them and cooperated. Berthoff, 140 F. Supp. 2d at 67-68 &
n.33 (citing and reproduci ng Report from United States Probation
Dep't, District of Massachusetts (Dec. 2, 1999)); see also Part
One, Section |.B, supra.

% See supra Fig.1.

9% See Adnministrative Ofice of the U S. Courts, G vi
Statistical Reporting Guide 3:18 (1999).

% Schol ars, quite properly, note and question the
apparently deliberate inaccuracy in this statistical protocol of
the Adm nistrative Ofice. See, e.q., Kevin M dernont &
Theodore Ei senberg, Litigation Realities, 88 Cornell L. Rev. 119,
143 n. 131 (2002).

This anomaly may explain the apparent uptick in crim nal
“trials” in the wake of Attorney General Ashcroft’s nmenorandum
f or bi ddi ng charge bargai ning. See Ashcroft Menorandum supra.
Anecdotally, it appears that nore defense counsel are filing
notions to suppress (which count as “trials” when heard) in an
effort to bring the Departnent back to the bargaining table.
This “trend,” if it is that, appears to be dissipating as
Departnment attorneys in the field sinply ignore the Attorney
General ' s nmenorandum and continue to charge bargain. Actual
crimnal trials continue to decline nationw de.
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accuracy, the District of Massachusetts keeps its own statistics
on crimnal trials.® Wile we have thus far collected | ess than
one year’s statistics in one district, our records indicate that
69 percent of our “trials” here in Massachusetts® are actual
trials. |If our experience is typical, the national statistics
overstate the nunber of crimnal trials by 31 percent.®
3. Synbol i sm
Judging is choice. Choice is power. Power is
nei t her good nor evil, except as it is allocated and
used.
Judging in a legal systemis professional.
Prof essional s, including judges, represent interests
other than their own. One who accepts a professional
role in a legal system accepts an obligation to confine
t he exercise of power within the limts of authority.
For each professional role, the limts of authority are
defined by | aw. 10
This is the classic fornulation of the judicial office as

expressed by ny col |l eague, Judge Robert Keeton. Judge Janes

° An actual crimnal trial is defined in Massachusetts as
commencing with the taking of evidence after jeopardy has
attached. Mnutes of the Court Meeting (District of
Massachusetts), Nov. 7, 2003, at 3.

% We do not distinguish between actual civil and crim nal
trials.

% OO course, to the extent one neasures the preval ence of
crimnal trials by conparing resolution by plea bargain to
resolution by trial, this overstatenent is irrelevant. It is
only when one is exam ning statistics on the nunber of “crim nal
trials” held, without reference to final resolution of crimnal
cases, that one has to take the overstatenent into account.

100 Robert E. Keeton, Keeton on Judging in the Anerican Legal

System 5 (1999).
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Zagel addresses the sane point nore succinctly. “Don’t ignore
the law,” he says. “If you can’t perpetrate those errors the
| aw requires, then get off the bench. ” 102

Judges strive mghtily to obey the law. They keep on
striving long after that hallmark of judicial action — choice —-
has been wested fromthem So it is that probation officers
keep churning out detailed pre-sentence reports that describe the
of fender’s conplete social and fam ly history, 1 even though, in
the vast majority of cases, none of this nakes any difference
today — and judges carefully read themas though it mattered. 1%
So it is that judges engage in all manner of detail ed sentencing
heari ngs even though, in the end, they well know that they nust
at mnimumrespectfully consider the Departnent’s w de-ranging

proffer of data, even if it is utterly without formal evidentiary

101 Janmes Zagel, Money to Burn 184 (2002).
102 Id

103 But see Menorandum from Assi stant Director John M
Hughes, O fice of Probation and Pretrial Services, Adm nistrative
Ofice of the United States Courts, to the nation’s Chief Pro-
bation O ficers (May 11, 2004) (providing that due to Congress’s
unwi | | i ngness further to support the judicial role in sentencing
(see infra note 103), the Crimnal Law Commttee of the Judicial
Conf erence has been asked to consider “devel opi ng several types
of presentence reports that vary in |evel of detail that judges
can request in individual cases. The idea behind the ‘nmenu of
reports is to enable judges to order the type of report that
provi des the m ni mum anmount of information required for
sentenci ng purposes”).

104 See, e.g., United States v. Pereira, 272 F.3d 76, 83 (1st
Cr. 2001) (reversing downward departure based on famly
obl i gati ons under an abuse of discretion standard).
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wei ght. 1 At least one judge in this District goes so far as to
require full evidentiary hearings for sentencing, nore akin to
traditional trials,! but that is certainly not the norm
Finally, judges continue solemly to inpose sentence, | ook the
of fender in the eye, and explain their grounds even when all the
details have been worked out between the Departnent and the

def ense attorney.

Most of this is sizzle, not steak; the trappings of judicial
deci si onmaki ng without its core reality. " Congress does not
want to get rid of the synbolismof judicial sentencing, because
that conveys to our people that there has been judgnent, that
t here has been reflection, even when there has not.

Today, invocation of the traditional synbolismof sentencing
when the underlying reality is so strikingly different has the
perverse effect of unduly propping up a systemthat is “a nassive
exerci se in hypocrisy.”?108

E. From Pi nnacl e to Nui sance: the Feeney Amendnent

105 See Part One, Section |I.D.2.a, supra.

106 Thi s technique, although within the discretion of the
district judge, see United States v. MAndrews, 12 F.3d 273, 279-
80 (1st Gr. 1993), gives the Departnent fits (even as it begins
to approach the constitutional standard, see Part Two, infra)
because it reduces the benefit the Departnent gains fromthe
plea, as it nust deploy resources in the courtroomthat it would
rat her expend el sewhere.

107 See Stith & Cabranes, supra, at 82.
108 Bert hoff, 140 F. Supp. 2d at 64.
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At this point, the Court needs to recount the saddest and
nost count er productive episode in the evolution of federal
sentenci ng doctrine -— the passage of the Feeney Anendnent. 1%

Even the worst features of the Quidelines had been sonmewhat

aneliorated by the Suprenme Court’s decision in Koon v. United

St at es, % which preserved a small nodi cum of discretion in the
district court judiciary! to depart fromthe Quidelines in
appropriate circunstances.? |t thus could be said that, despite
the sharply reduced role of the district court judge under the
Qui delines, she was still at the pinnacle of the sentencing
process as all plea bargaining had to take place “in her

shadow, ” 113

109 pyp, L. No. 108-21, § 401, 117 Stat. 650, 657 (2003).
110 518 U.S. 81 (1996).

11 See United States v. Diaz-Villafane, 874 F.2d 43, 49-50
(1st Cr. 1989) (precursor of Koon in the First Grcuit); see
al so Justice Stephen Breyer, Federal Sentencing Guidelines
Revisited, 14 Crim Just. 28, 29 (1999) (discussing the
i nportance of preserving district courts’ discretion to depart
fromthe CGuidelines range in unusual cases).

112 See Hon. Patti B. Saris, Below the Radar Screens: Have
the Sentencing Guidelines Elimnated Disparity? One Judge’s
Perspective, 30 Suffolk U L. Rev. 1027, 1029 (1997) (stating
t hat Koon “has sent a strong nmessage reaffirmng the traditional
di scretion of the sentencing district court to individualize
sentenci ng where warranted”).

113 Thi s nenorabl e phrase is borrowed fromthe fanous
article. See Robert H Mwookin & Lewi s Kornhauser, Bargaining in

t he Shadow of the Law. The Case of Divorce, 88 Yale L.J. 950
(1979).
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In early 2003, the Department and the | eadership of the
House Judiciary Comrittee set out to change this once and for al
and further to enhance Departnental control over sentencing. The
vehicle was a bill crafted by Jay Apperson, Chief Counsel to the
House Judiciary Committee.'* |1ts sponsor and princi pal
spokesperson is Representative Thomas Feeney, hence the nane the
“Feeney Amendnent.” The prem se of the Feeney Amendnent is
sinple: federal district judges, soft on crime, have disregarded
t he congressional mandate and made unwarranted departures
downward fromthe Guidelines. Representative Feeney succinctly
expressed this prem se on the House floor, arguing that downward
departures exceeded upward departures by a “33 to 1 ratio .
in order to basically help convicted defendants.”?®

Tragically, the prem se of the Feeney Amendnent is sinply
wong. It is contradicted by Congress’s own study!® and, what is
nore reprehensible, the Departnent well knows that the great
maj ority of downward departures result fromits own

recomrendati ons, nmade in order to secure nore guilty pleas.

114 M chael S. Gerber, Down with Discretion, Legal Affairs,
Mar./ Apr. 2004, at 73.

115149 Cong. Rec. H2422 (daily ed. Mar. 27, 2003) (state-
ment of Rep. Feeney).

116 See U. S. General Accounting Ofice, supra, at App.VI, 77
(Comments fromthe Judicial Conference Commttee on Crimnal Law)
(noting how the GAO report denonstrates “that judges are not
exercising departure authority in violation of the letter or the
spirit of the Sentencing Reform Act of 1984"); see generally id.
at 77-80.
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Thus, Attorney Ceneral Ashcroft’s repeated paroxysns of outraged
rhetoric that such downward departures are “illegal "' does not
square with the fact that his own attorneys were reconmendi ng
nost of them 118
1. The Legi sl ation

The stark facts of the passage of the Feeney Amendnent sadly
denonstrate that today the district court judiciary is nothing
nore than a nui sance to the Departnental drive to control al
aspects of sentencing. They are these:

Congress had before it a carefully crafted, bipartisan bill
designed to afford better protections to child victins of
ki dnapi ng and sexual assault.® This bill contained the popul ar
AMBER al ert provisions supported by the | aw enforcenent
conmuni ty.

As originally drafted, the Feeney Anendnent severely
restricted downward departures to a scant few specifically
enuner at ed grounds, required judges to give specific reasons for

downward departures, |egislatively overruled Koon as to both

17 See, e.qg., Letter from Acting Assistant Attorney General
Brown to Sen. Hatch of 4/04/03, reprinted in 15 Fed. Sent. Rep.
355 (2003) (repeatedly referring to “illegal” downward

departures).

118 This Court, of course, speculates neither that the
Attorney Ceneral was ill-informed nor that he was m sl eading
Congr ess.

119 See 149 Cong. Rec. S9115 (daily ed. June 9, 2003)
(statenment of Sen. Leahy) (characterizing the AMBER Alert bill as
“non-controversial” and “bipartisan”).
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matters of |aw and fact by subjecting dowward departures to de
novo review in the courts of appeals, conferred on the Departnent
the right to determ ne whether an offender’s sentence ought be
reduced for acceptance of responsibility, capped at three the
judicial nmenbers of the seven person Sentencing Comm ssion to
further marginalize the judicial voice, and -— apparently
di sgusted at the conduct of this Court! -— prevented any
downwar d departure after remand upon an alternate theory. 2

The amendnment was “added to the PROTECT Act at the |ast
mnute and . . . kept under waps until just before [that] bil
was scheduled to go to the House floor,”!? at which tine
Representative Feeney introduced it and argued in its support. !
Representati ve Robert Scott presciently observed that the
amendnent effectively turned the Guidelines into a schene of

mandat ory m ni num sentences and decried such drastic changes to

120 I'n one case, this Court departed downward, was reversed,
and then departed downward on other grounds, only to be reversed
again. See United States v. Bogdan, 302 F.3d 12, 14-15, 17 (1st
Cr. 2002).

121 See H R 1104, 108th Cong. (2003) (original version of
t he Feeney Amendnent).

122 Jacob Krawitz & Craig Friednman, The Feeney Anmendnent,
Pt.3, MCLE Fed. Jud. Forum at Part IIl (forthcom ng Nov. 2004);
see also Al an Vinegrad, The New Federal Sentencing Law, supra, at
*7, Cerber, supra, at 72.

123 149 Cong. Rec. H2420 (daily ed. Mar. 27, 2003) (statenent
of Rep. Feeney).
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federal sentencing policy wthout any hearings or nmarkups.!?
“The purpose of the sentencing commssion is to get away fromthe
fl oor amendnents and the sound bites,” he argued.?® After a
twenty m nute debate, the House adopted the Feeney Anendnent 357-
58. 126

This last mnute addition to the PROTECT Act next went to
t he House- Senate Conference Comm ttee considering that act. The
Conference Committee report tweaked the original version
slightly.

The outright restriction on dowmward departures was limted
to crinmes against children and sex of fenses, ! only the propriety

of the ultimate sentenci ng deci sion was to be reviewed de novo by

the courts of appeals,?® and only the third I evel of reduction in
sentence was to be shifted to the determ nation of the
Department. ?® The chief judge in each district court was made

responsi bl e for insuring conpliance with the reporting

124 1d. at H2423 (statenent of Rep. Scott).
125 1d. at H2424.

126149 Cong. Rec. H2436. One representative answered
“present” and 18 did not vote.

127149 Cong. Rec. S5115 (daily ed. April 10, 2003)
(statenment of Sen. Hatch).

128 ld.
129 See Pub. L. No. 108-21, § 401(g).
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requi rements, ¥ and the Sentencing Conmm ssion was ordered to
study downward departures, devel op specific neasures to prevent
“abuse, "1 and “ensure that the incidence of downward departures
is substantially reduced” in all cases, and report back to
Congress. ¥2 The remaining provisions, applying to all crimnal
cases, were |eft substantially unchanged.

The Conference Conmittee Report nodifying the Feeney
Amendnent engendered m nimal di scussion within the Congress.
Senat or Kennedy charged that the anendnent was tantanount to
enacti ng nmandatory m ni num sentences across the board.® Senator
Hatch mai ntained that the amendnent’s reach was far nore
nodest . **  Unchal | enged -- and unheeded -- were Senator Kennedy’s
observations as a principal drafter of the Sentencing Reform Act

of 1984 that the Feeney Anendnent fundanentally altered a

130 | d. § 401(h).

131 149 Cong. Rec. S5115 (daily ed. April 10, 2003)
(statenment of Sen. Hatch).

12 pyb. L. No. 108-21, § 401(mn).

133 149 Cong. Rec. S5134 (daily ed. April 10, 2003)
(statenent of Sen. Kennedy).

134 See id. at S5115 (statenment of Sen. Hatch) (“It is
inmportant to note that the conprom se restricts downward
departures in serious crines against children and sex crinmes and
does not broadly apply to other crinmes, but because the problem
of downward departures is acute across the board, the conprom se
proposal woul d direct the Sentencing Conm ssion to conduct a
t hor ough study of these issues, devel op concrete nmeasures to
prevent this abuse, and report these matters back to Congress.”).
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supposedl y “guidelines” structure!®® and Representative WIIiam
Del ahunt’ s pointed reference to the fact that the Departnent
itself had requested 79 percent of the nearly 20,000 downward
departures granted in 2001. %3¢ Pjiggybacked onto the popul ar and
necessary PROTECT Act, the Feeney Amendnent passed 98 to O in the
Senat e®®” and 400 to 24 in the House.® The President signed the
bill into law on April 30, 2003. 1%
2. The Judi ci al Response

Al t hough the judicial response to the Feeney Amendnent has

been uniformy negative, ' it would add nothing to this opinion

to rehearse it here. Since the proper sentencing of offenders

135 149 Cong. Rec. S6711 (daily ed. May 20, 2003) (statenent
of Sen. Kennedy). Senator Kennedy pointed out later that the
Conference Commttee Report for the Sentencing Reform Act of 1984
(which gave birth to the Guidelines) anticipated a departure rate
of approximately 20 percent, twi ce the present day departure rate
over Departnent objection. 1d. at S6712.

136 149 Cong. Rec. H3074 (daily ed. Apr. 10, 2003) (statenent
of Rep. Del ahunt).

137 U.S. Senate Roll Call Votes 108th Congress --— 1st Session
on S. 151, at http://ww. senat e. gov.

138 Final Vote Results for Roll Call 127 on S. 151, at
http://clerk. house. gov/evs/2003/rol | 127.xm . Two representatives
answered “present” and eight did not participate.

139 pyb, L. No. 108-21, § 401, 117 Stat. 650, 657 (2003).

140 See, e.qg., Vinegrad, The Judiciary’s Response to the
Protect Act, supra, at 4; Edward Wal sh & Dan Eggen, Ashcroft
Oders Tally of Lighter Sentences; Critics Say He Wants
“Blacklist” of Judges, Wash. Post, Aug. 7, 2003, at Al
(describing a letter from Chief Justice Rehnquist to Senator
Leahy, stating that the Feeney Amendnent “woul d seriously inpair
the ability of courts to inpose just and reasonabl e sentences”).
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is, however, an ongoing judicial obligation and central
responsibility, it is inportant, before turning to constitutional
analysis, to lim this Court’s institutional accommopdations to
t he Congressional conmand. These can best be understood with
reference to the disparate tacks being taken by other courts and
j udges.

a. Vi deot api ng Sent enci ng Heari ngs

In In re Sentencing, ! Judge Jack Wi nstein ordered

vi deot api ng of all sentencing hearings due to the Feeney
Amendnent’ s requi renent that appellate courts conduct de novo
review of a district court’s departure fromthe Guidelines.
Judge Weinstein found videotapi ng necessary to all ow appell ate
courts the opportunity to see the actual individuals they are
sentenci ng because to require the offender and vari ous w tnesses
to appear again before the appellate court “would be too awkward
and tinme consumng.”* In his opinion, Judge Wi nstein noted:

The defendant’s words, his facial expressions and body

| anguage, the severity of any infirmty, the depth of

his famly's reliance, or the feebleness of his build

cannot be accurately conveyed by a cold record. Many

defendants are ill educated and inarticulate. They do

not have the intellectual capacity to articulate, as

m ght a great novelist, what is in their hearts. They
are, after all, mere people.'*

141 219 F.R D. 262 (E.D.N.Y. 2004).
142 See 18 U.S.C. § 3742(e) (2004).
143 219 F.R D. at 262.
144 |d. at 264.
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In short, videotaping each sentencing hearing will “capture, as
much as it is possible to do so, the real world humanity that the
district court judge confronts.”'* Judge Winstein rejected any
notion that he was trying to be provocative in his order: “I’'m
trying to conformto the statute and assist the court of appeals
in doing what it was required to do under the statute.”

These neasures appear unnecessary in the First Crcuit,
where the Feeney Amendnent has al ready been construed so as to
continue to permt deferential appellate reviewto the “factual”
concl usions drawn by district judges fromthe records before them
duri ng sentenci ng. *

b. Seal i ng Court Docunents

In response to the Feeney Anmendnent’s demand t hat Congress
have access to court related docunments, Judge Sterling Johnson,
Jr. fromthe Eastern District of New York ordered the United
State Probation Ofice to seal all presentencing reports, plea
agreenents, and any rel evant sentenci ng docunents of any case

pendi ng before him?® Furthernore, the Conm ssion is the only

15 1d. at 265.

146 | eonard Post, Two U.S. Judges Fire at “Feeney”:
Vi deot aped Sentences in Brooklyn and a Resignation in Pittsburgh,
Nat’|l L.J., Feb. 9, 2004, at 4.

147 Thurston, 358 F.3d at 77.

148 Anmended Admin. Order 2004-04, In the Matter of the
Sealing of Al Pre-Sentence Reports, Plea Agreenents and Al
O her Rel evant Sentenci ng Docunents for Al Crinnal Cases
Pendi ng Before the Honorable Sterling Johnson Jr. (E.D.N.Y. Apr.
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party that can unseal the docunents, for its eyes only -— any
ot her party nust apply and receive an order fromthe Court to
unseal the docunents.!® Judge Johnson acknow edges “his public
flaunting of the [ Feeney Anendnent],” but sinply stated, “‘if
Congress wants to nake a deck of cards for the judges like they
did for the bad guys in Iraq, then make ne the ace of spades.’ "%
Wth all respect to the distinguished judge, here in the
District of Massachusetts — save for the necessary security
concerns invol ving individual offenders®™ — we have voted to
make the crimnal sentencing processes as transparent and public
as possible. To that end, contrary to Judicial Conference
Policy, %2 we generally make public the statenent of reasons for

any crimnal sentence.!® W were anpbng the first districts to

7, 2004), available at http://ww. nyed. uscourts. gov/adm norder 04-
04. pdf.

149 | d

150 \/i negrad, The Judiciary’s Response to the PROTECT Act,
supra, at 4.

151 W& keep pre-sentence reports secure and non-public
(al though they are available to the Sentenci ng Comm ssion
pursuant to 28 U.S.C. §8 995(a)(1)) and, in the interests of
justice, any judge may, of course, seal the statenent of reasons
portion of the judgment in a crimnal case. See Mnutes of the
Court Meeting (District of Massachusetts), Sept. 4, 2001, at 4.

152 Judicial Conference Policy Statenent, Report of the
Proceedi ngs of the United States Judicial Conference, Murch 14,
2001, at 14.

153 See M nutes of the Court Meeting (District of
Massachusetts), Sept. 4, 2001, at 4.
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i nclude crimnal proceedings on the federal judiciary’s national
— albeit sadly flawed — el ectroni c dat abase. ***
C. “I amnot intimdated but I am obedient.”
Much has been said, and witten, follow ng the passage of
t he Feeney Amendnent, concerning its intimdating effect on the
federal judiciary.!™ The npost poignant exanple is found in

United States v. Kirsch.® Judge Paul Magnuson of the District

of M nnesota refused to grant a defendant’s notion for a downward
departure, reasoning in part:

The Court believes that the day of the downward
departure is past. Congress and the Attorney Ceneral
have instituted policies designed to intimdate and
threaten judges into refusing to depart downward, and
those policies are working. |If the Court were to
depart, the Assistant U S. Attorney would be required
to report that departure to the U S. Attorney, who
would in turn be required to report to the Attorney
General. The Attorney General would then report the
departure to Congress, and Congress could call the
undersigned to testify and attenpt to justify the

154 Id
15 See, e.qg., Chief Justice WIlliamH Rehnquist, Remarks to

t he Federal Judges Association Board of Directors Meeting (My 5,
2003), available at http://ww. suprenecourtus. gov/ publicinfo/
speeches/ sp_05-05-03. ht Ml (warning that the reporting required by
t he Feeney Amendnment “could anpbunt to an unwarranted and
ill-considered effort to intimdate individual judges in the
performance of their judicial duties”); An Om nous Attack on
Judges, N. Y. Tines, Apr. 7, 2003, at Al18; Andrew Cohen, The
Umpire Strikes Back, Am Prospect, Mar. 2004, at 15; Linda

G eenhouse, Chief Justice Attacks a Law as Infringing on Judges,
N.Y. Tinmes, Jan. 1, 2004, at Al4; Martin, supra, at A3l
(criticizing the Feeney Anendnent as an “effort to intimdate
judges to follow sentencing guidelines”); Vinegrad, The
Judiciary’'s Response to the PROTECT Act, supra, at 4.

16 287 F. Supp. 2d 1005 (D. M nn. 2003)
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departure. This reporting requirenent system
acconplishes its goal: the Court is intimdated, and
the Court is scared to depart. The reporting

requi renent has another, nore invidious effect.

Al t hough the Court has a high regard for the Assistant
U S. Attorney who prosecuted this matter, there will be
ot her cases in which the prosecutor will m suse his or
her authority. Due to the requirenent of reporting
departures that is nowin place, Courts are no | onger
able to stop that abuse of power. The reporting
requirenments will have a devastating effect on our
system of justice which, for nore than 200 years, has
protected the rights of the citizens of this country as
set forth in the Constitution. Qur justice system
depends on a fair and inpartial judiciary that is free
fromintimdation fromthe other branches of

gover nnent . *°7

| know Judge Magnuson well. He is one of Anmerica’ s forenost
jurists, a longtinme |l eader within the federal judiciary, and a
ment or and exenplar of judicial independence to the judiciaries
of many other nations. |If he is “intimdated” and “scared,” we
have conme to a sorry pass.

| do not feel intimdated. The constitutional protections
desi gned to insure an independent judiciary'® seem adequate to
the present day. | am however, obedient to the congressional

will. The passage of the Feeney Amendnent (with all its

1571d. at 1006-07. Learning of Judge Magnuson’ s opi nion,
Representati ve Feeney fired back this barb: “1I would rem nd the
j udge that he ought to get out the Constitution, where it’s very
clear that other than the United States Suprene Court, all of the
ot her federal courts are only established by the will of the
United States Congress.” Elizabeth Staw cki, M nnesota Public
Radi o, Judge Speaks Qut Agai nst Congress, Ashcroft, Cct. 22,
2003, at http://news. m nnesota. publicradio. org/features/ 2003/ 10/
22 staw cki e_sentenci ng/.

18 U S. Const. art. III, § 1.
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denmeani ng provisions and | egislative history) by overwhel m ng
majorities in both houses of the Congress nmanifests an inveterate
hostility by the Congress to any downward departures fromthe so-
call ed Sentencing CGuidelines which the Departnent does not itself
approve. Functionally, therefore, these so-called “Cuidelines”
have becone case discrete m ni mrum mandatory sentences. So be it.

So long as Congress |egislates within the broad paraneters
of the United States Constitution, this Court sinply “works for”
t he Congress, explaining and giving life and effect to its
mandates in individual cases. bedient to the congressional
will, therefore, | shall hereafter substitute for the
| ongstanding rule of lenity in interpreting crimnal statutes
what | will call a “rule of severity” in exercising ny limted
di scretion as to the remaining permtted grounds for an
“ungui ded” downward departure. | shall, accordingly, grant no
“ungui ded” downward departures save upon the nost clear and
conpel I'i ng grounds.

Congress has given unm stakable indication of its intent to
legislate to the limts of its constitutional power. The only
remai ni ng questions, therefore, are constitutional ones.

F. Concl usi on

By collaborating to substitute Departnent-driven bargai ni ng
for adjudication in determning guilt and sentencing, all three

branches of governnent --— |egislative, executive, and judicial --
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have severely corroded core constitutional values. The result is
the sorry spectacle |limed above. This is what passes for
justice in the federal courts today.

It is not.

We can do so nmuch better

We shoul d.

The Constitution of the United States commands it.
PART TWO. THE CONSTI TUTI ONAL MANDATE

The Court has described the reality of crimnal sentencing
under the Guidelines not nerely to denonstrate that the current
system represents unsound policy, but also to lay the foundation
for a discussion of its failure to conply with the United States
Constitution. The Court holds that the Guidelines system

violates the constitutional rules announced in Apprendi v. New

Jersey®® and Ring v. Arizona.!®® Although this conclusion does
not depend on any enpirical assertions, an understandi ng of how
t he CGuidelines have worked in practice nakes it easy to see that
t he concerns that aninmate these constitutional rulings are real,
not hypot heti cal.

Mor eover, the Cuidelines raise other constitutional
concerns, and although the Court does not reach these concerns at

present, the “facts on the ground” show why it may be appropriate

19 530 U, S. 466 (2000).
160 536 U, S. 584 (2002).
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for courts to address themin the future. First of all, it may
be that the enpirical assunptions under which the Suprenme Court
uphel d the QGuidelines against a separation of powers challenge in

Mstretta v. United States® are no longer valid, if indeed they

ever were. Second, it may be that the regi ne produced by the
Gui del i nes, taken together with other changes in federal |aw
regardi ng aspects of the crimnal process, ranging from
investigation of crinmes to collateral attack on crim nal
convi ctions, produces a collective violation of nunerous
constitutional provisions. Again, an exam nation of how these
provi sions operate in practice is necessary to explain why this
may be so.

Wth that, the Court turns to its analysis of Apprendi and
Ri ng.
l. The Gui delines Violate Apprendi

A The Consensus Vi ew

It may seemwel | -settled at this point that the Guidelines
do not violate Apprendi, at |east so |ong as sentencing
enhancenments do not exceed the maxi mrum sentence avail abl e under
the statute defining the crine of conviction. Al of the Courts

of Appeal s that have general jurisdiction over crimnal matters,

161 488 U.S. 361 (1989).
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including the First Crcuit, have held as much.%? Each of them
has reaffirmed this understandi ng since the Suprene Court deci ded
Ring (June 24, 2002), although none of them appears to have
considered the possibility that Ring mght require a different
result. The only authority to the contrary is State v.
Goul d, *** a Kansas Suprene Court decision invalidating a state

sentenci ng gui del i nes systemthat resenbles the federal one.

162 See United States v. Caba, 241 F.3d 98, 101 (1st Cr
2001); see also United States v. Ochoa, 311 F.3d 1133, 1134-36
(9th Cr. 2002) (citing United States v. Buckland, 289 F.3d 558,
564-66 (9th Cir. 2002) (en banc)); United States v. Tarwater, 308
F.3d 494, 517 (6th Cr. 2002); United States v. Diaz, 296 F.3d
680, 683 (8th Cr.), cert. denied, 537 U S. 940 (2002); United
States v. Norris, 281 F.3d 357, 360-61 (2d G r. 2002); United

States v. Fields, 251 F.3d 1041, 1043-44 (D.C. Cr. 2001); United
States v. Jackson, 240 F.3d 1245, 1249 (10th Cr. 2001); United
States v. Kinter, 235 F.3d 192, 201 (4th Gr. 2000); United
States v. Nealy, 232 F.3d 825, 829 n.3 (11th Cr. 2000); United
States v. Doggett, 230 F.3d 160, 165 (5th Cr. 2000); United
States v. Mack, 229 F.3d 226, 235 n.12 (3d Gr. 2000); id. at 244

(Becker, C.J., concurring); Talbott v. Indiana, 226 F.3d 866, 869
(7th CGr. 2000).

163 See, e.g., United States v. Casas, 356 F.3d 104, 128 (1st
Cir. 2004); see also, e.qg., United States v. Merritt, 361 F.3d
1005, 1015 (7th G r. 2004); United States v. Pettigrew, 346 F.3d
1139, 1147 n.18 (D.C. Cr. 2003); United States v. Floyd, 343
F.3d 363, 372 (5th Cr. 2003); United States v. Banks, 340 F. 3d
683, 684-85 (8th Cr. 2003); United States v. Parnelee, 319 F. 3d
583, 592 (3d Cir. 2003); United States v. Otiz, 318 F.3d 1030,
1039 (11th Cr. 2003); Cchoa, 311 F.3d at 1134-36 (9th Cir.);
United States v. Luciano, 311 F.3d 146, 153 (2d Gr. 2002);
Tarwater, 308 F.3d at 517 (6th GCr.); United States v. Mendez-
Zanora, 296 F.3d 1013, 1020 (10th Cr. 2002); United States v.
Cannady, 283 F.3d 641, 649 & n.7 (4th Gr. 2002).

164 271 Kan. 394 (2001).
165 | d. at 410- 14
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This Court has an obligation to follow First Circuit
precedent, and, even if there were no First Crcuit precedent on
point, it would rarely be appropriate for this Court to take a
position contrary to the unaninous view of all the other
circuits. It does not appear to the Court, however, that the
reasoning | aid out bel ow has ever been explored, nuch |ess
rejected, by any federal appellate court in this country. Wen
an appellate court rejects a constitutional challenge to a
statute, it does not foreclose all future constitutional
chal l enges. It does not even foreclose all future chall enges
based on the particular constitutional provision or precedent
i nvoked. Rather, the court rejects a specific argunent or
argunments as to why the particular constitutional provision or
precedent involved renders the statute unconstitutional. Wen
appel l ate courts enphasize the Iimts of their constitutional
hol di ngs, they are merely making explicit what is always
inplicit.

Mor eover, the Court has a duty to follow the rel evant
Suprene Court precedents, and those precedents conpel the
conclusions the Court reaches below O course, if the First
Circuit had interpreted those precedents in a contrary manner,
this Court would be bound to followthe First Crcuit’s
interpretation, no matter how strongly it mght disagree. Wen
the First Circuit has yet to address a particul ar argunent based
on those precedents, however, even if it has held that those

62



precedents do not invalidate the Guidelines, the courts in this
District may entertain such an argunent. QObviously, in so doing,
this Court nust proceed with due regard for the considered view
of the First Crcuit and its sister circuits regarding rel ated
argunents.

B. The Limtations that Apprendi and Its Progeny Have
Pl aced on Legislative Definition of Crines

I n determ ni ng what consequences Apprendi and Ring have for
the CGuidelines, the Court nust begin by exam ning what limts the
Constitution places on the power of Congress to marginalize the
American jury. The Suprenme Court is currently considering a

simlar question in the case of Bl akeley v. Washi ngt on: 1%¢ whet her

a state legislature has the power to do by statute what the
United States Sentencing Conmm ssion has done through pronul gation
of the Guidelines. As the Court explains, Congress |acks the
power to enact the substance of the CGuidelines into |aw, and
therefore | acks the power to del egate the enactnent of the
GQuidelines to a governnental agency, even if it is located within
t he Judi ci al Branch.

1. Pre- Apprendi Case Law

166 Case No. 02-1632 (argued Mar. 23, 2004).

167 See State v. Blakeley, 111 Wash. App. 851 (2002), review
deni ed, 148 Wash. 2d 1010 (2003), cert. granted, 124 S. C. 429
(2003) .
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Any expl anati on of how Apprendi and Ring apply to the
Gui delines nust begin with an understanding of earlier case |aw

The Court therefore begins its discussion with In re Wnship, ¢

where the Supreme Court held “that the Due Process C ause
protects the accused agai nst conviction except upon proof beyond
a reasonabl e doubt of every fact necessary to constitute the
crime with which he is charged.”?®® As the Suprene Court
expl ai ned: “The [reasonabl e doubt] standard provides concrete
substance for the presunption of innocence — that bedrock
axiomati c and el ementary principle whose enforcenent lies at the
foundation of the admi nistration of our crimnal law "% By
reducing the risk that an individual will be convicted in error,
use of the reasonabl e doubt standard serves three ends of
surpassing inportance. First, it protects individuals from
unjustified deprivation of their liberty and inposition of the
stigna that attaches to crimnal convictions.!* Second, it “is

i ndi spensabl e to command the respect and confidence of the
comunity in applications of the crimnal law "2 Third, it

ensures that “every individual going about his ordinary affairs

168 397 U.S. 358 (1970).
169 1 d. at 364.

170 1d. at 363 (quoting Coffin v. United States, 156 U S.
432, 453 (1895)) (internal quotation marks omtted).

71 See id. at 363-64.
72 1d. at 364.
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ha[ s] confidence that his governnent cannot adjudge himguilty of
a crimnal offense w thout convincing a proper factfinder of his
guilt with utnobst certainty.”!

Since then, the Supreme Court has provided further
clarification as to what constitutes a “fact necessary to
constitute the crine with which [an individual] is charged.”'
The first inmportant divide is between facts that constitute
el ements of a crinme, which the governnent nust prove beyond a
reasonabl e doubt, and facts that constitute a defense to a crine,
which a | egislature can require a defendant to prove, typically
by a preponderance of the evidence. The Suprene Court’s
di vergent responses to two simlar statutory regines for nurder
prosecutions denonstrate the principles that informthis inquiry.

Under the Maine approach that the Supreme Court invalidated

in Miullaney v. WIbur,? the | aw recogni zed two types of hom cide

— mansl aughter and nurder.'® Both required the killing in
question to be unlawful and intentional, but only the latter

requi red the additional elerment of malice aforethought.?” Once

t he governnent proved beyond a reasonabl e doubt that a killing
173 &
174 &

175 421 U.S. 684 (1975).
176 Mul | aney, 421 U.S. at 685-86 & nn. 1-3.
177 1d.
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was unlawful and intentional, however, nalice aforethought was to
be concl usively presuned unl ess the defendant proved by a
preponderance of the evidence that he acted in the heat of
passi on on sudden provocation.!® The Suprenme Court adopted
Mai ne’ s highest court’s interpretation of Miine | aw, wherein
mur der and mansl aughter were puni shnent categories for the single
crinme of “felonious homicide.”?® The Suprene Court then
expl ai ned that Maine law “is concerned not only with guilt or
i nnocence in the abstract but also with the degree of crim nal
cul pability, "8 and pointed out that “if Wnship were limted to
those facts that constitute a crine as defined by state law, a
State could underm ne many of the interests that decision sought
to protect . . . [by] redefin[ing] the elenents that constitute
different crinmes, and characterizing themas factors that bear
solely on the extent of punishnment.”® Because “Wnship is
concerned with substance rather than this kind of formalisni,]
[and] requires an analysis that |ooks to the operation and
effect of the |aw as applied and enforced by the state, and to

the interests of both the State and the defendant as affected by

78 | d. at 686-87 & nn.5-6
179 1d. at 689-91.

180 | d. at 697-98.

181 1d. at 698.
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the allocation of the burden of proof,”!% the Suprenme Court held
t hat under Maine's system the absence of heat of passion upon
sudden provocati on woul d have to be proved by the government
beyond a reasonabl e doubt . &

In Patterson v. New York, ¥ however, the Suprene Court
upheld the validity of the New York system under which malice
af oret hought did not constitute an el enent of second-degree
murder, but a defendant could have his conviction reduced to
vol untary mansl aughter if he proved the affirmative defense that
he “acted under the influence of extreme enotional disturbance
for which there was a reasonabl e expl anati on or excuse.”® The
Suprene Court enphasized that beyond intent to kill and
causation, “[n]o further facts are either presuned or inferred in
order to constitute the crinme” of second-degree nurder.® |t
al so noted that the affirmative defense constituted “a

substantially expanded version of the ol der heat- of - passi on

182 1d. at 699 (quoting St. Louis Southwestern Ry. Co. v.
Arkansas, 235 U.S. 350, 362 (1914)) (internal quotation marks
omtted).

183 1d. at 704.

184 432 U.S. 197 (1977).

185 Patterson, 432 U.S. at 198-200 & nn.2-3 (quoting N.Y.
Penal Law 8§ 125.25 (MKinney 1975)) (internal quotation marks
omtted).

186 1 d. at 205-06.
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concept, "' and concl uded that New York ought not have to choose
bet ween “abandoning [affirmative] defenses [within its crim nal
code] or undertaking to disprove their existence in order to
convict of a crinme which otherwise is within its constitutional
powers to sanction by substantial punishnment.”18 [t
di stingui shed Mul | aney on the grounds that unli ke New York, Maine
had deci ded that malice aforethought was a fact of sufficient
inmportance to include it in the definition of nmurder, and that
having done so, it had to prove that fact beyond a reasonabl e
doubt . Still, “there are obviously constitutional limts
beyond which the States may not go” in “reallocat[ing] burdens of
proof by |abeling as affirmative defenses at | east sone el ements
of the crinmes now defined in their statutes.”!®

It is difficult to see any practical difference between the
statutes in Miullaney and Patterson, so it seens that, read
together, they place few substantive limts on the power of
| egislatures to define “fact[s] necessary to constitute the crine

with which [an individual] is charged,”® at |east as between

187 1d. at 207.
88 | d. at 207-08.

189 See id. at 214-16.

190

at 210.
191 Wnship, 397 U S. at 364.
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“el enents” and “defenses.”?®? Essentially, under these two cases
courts will first determ ne whether, under the terns set by a
State’s law, the legislature has complied with Wnship. [If the
State passes that test, then the Court will determ ne, guided by
history, tradition, and the common |aw, as well as sone
consi deration of practical consequences, whether the State has
gone “too far” in arranging its crimnal |aw to evade W nshi p. 19
The Suprene Court’s approach can best be understood as a
response to two problens that arise with sone frequency when
determ ni ng what substantive limts the Constitution places on
| egi sl ative power: the problemof circularity and the difficulty
of creating judicially manageabl e standards. Mich |ike the
concepts of “property” and “contract,” “crine” is a creature of
positive law, created by the state. It is difficult to determ ne
whet her a defense defined in a statute is in “essence” an el enent
of a crinme wthout maki ng sonme reference to positive |law, just as
it is difficult to determ ne whether a regulation constitutes a

taking of private property!® or “inpair[s] the Obligation of

192 See Note, The Unconstitutionality of Deterninate
Sentencing in Light of the Suprene Court’s “El enents”
Jurisprudence, 117 Harv. L. Rev. 1236, 1238 (2004) [hereinafter
Unconstitutionality of Determ nate Sentencing].

193 Cf . Pennsylvania Coal Co. v. Mhon, 260 U S. 393, 415
(1922) (“The general rule at least is that while property may be
regul ated to a certain extent, if regulation goes too far it wll
be recogni zed as a taking.”).

194 See U. S. Const. anend. V.
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Contracts,”? without looking to the entitlenments that the | aw of
property and contract create. ! Even when one relies on history,
tradition, and the common law in evaluating the constitutionality
of making a fact a “defense” rather than an elenent, it can be
difficult to separate the famliar fromthe necessary, and the
judicial mstakes typified by Lochner v. New York?!®” advise one to
use caution in asserting that a particul ar governnental action is
beyond t he reasonabl e bounds of |egitimacy.

In areas where a circularity problemexists, or where the
constitutional limtation is at best vague, it is often difficult

to construct judicially nanageabl e standards. % Wth respect to

9 |d. art. I, 8§ 10, cl. 1.

196 Cf. Lucas v. South Carolina Coastal Council, 505 U.S.
1003, 1034-35 (1992) (Kennedy, J., concurring in the judgnent)
(explaining the circularity problemin takings cases, and noting
its existence in areas such as Fourth Amendnent limtations on

sear ches).

197 198 U.S. 45, 56-63 (1905).

198 For exanple, Courts have |long struggled to determ ne the
[imts of Congress’s power under the Conmmerce C ause. See United

States v. E.C. Knight Co., 156 U.S. 1, 12-13 (1895)

(di stinguishing between “comrerce” and “manufacture,” and hol di ng
t hat Congress | acked power to regulate the latter); Wckard v.
Fil burn, 317 U S. 111, 128-29 (1942) (denobnstrating the outer
limts of the rule that Congress may regul ate activities that
“substantially affect” conmerce); United States v. Lopez, 514
U S. 549, 567-68 (1995) (striking down a statute that exceeded
Congress’s power under the Commerce C ause, and admitting that
the formul ati ons governing the limts of the Commerce C ause
cannot “in the nature of things” be precise). As the Court has
al ready suggested, the Takings C ause involves simlar
difficulties. See Frank I. Mchelman, Property, Uility, and
Fai rness: Comments on the Ethical Foundations of *Just
Conpensation” Law, 80 Harv. L. Rev. 1165, 1245-53 (1967)
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el enents and defenses, history and tradition nade clear that the
Constitution permtted sone facts to be treated as defenses, for
whi ch the defendant woul d bear the burden of proof, but there was
little evidence of a particular principle guiding the division
bet ween el enents and defenses, nmuch |less that such a principle
was of a constitutional nmagnitude. Crimnal |aw covers numerous
areas of human experience, and is constantly evol ving, making a
single determ nate test for “elenentness” all the nore el usive.
As it has el sewhere, the Suprene Court has set down per se rules
to enforce Wnship's protections where it can, and has ot herw se
fall en back on vaguer standards that permt greater |egislative
| ati tude. The division between “el enents” and “defenses” falls
into this latter category.

In MM llan v. Pennsylvania, ! the Suprene Court, “for the

first tinme, coined the term‘sentencing factor’ to refer to a
fact that was not found by a jury but that could affect the

sentence inposed by the judge.”? |In MMIllan, the Suprene Court

(discussing the difficulty courts have in deciding when
governnmental interference with property rights requires
conpensation). Oher areas where courts have struggl ed include
the First Amendnent (particularly in the area of obscenity), the
Fourt h Amendnent prohibition agai nst unreasonabl e searches or

sei zures, the Ei ghth Amendnent Prohibition against cruel and
unusual puni shnent, and unenunerated fundanental rights protected
under the Due Process Clauses of the Fifth and Fourteenth
Amrendnents, to nane a few

19 477 U.S. 79 (1986).
200 Apprendi, 530 U. S. at 485.
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uphel d a Pennsylvania |aw that required inposition of a mandatory
m ni mum sentence of five years if a sentencing judge found by a
preponderance of the evidence that an individual convicted of one
of certain enunerated felonies had “visibly possessed a firearnt
while commtting the offense.?® 1In no case would this mnimum
sentence exceed t he maxi mum sentence provided for the enunerated
felonies.?? The Suprene Court articulated and applied “a

mul tifactor set of criteria for determ ning whether the Wnship
protections applied to bar such a system "2 enphasi zi ng t hat
constitutional limts existed on States’ ability to evade Wnship
by defining “true” elenments as sentencing factors. 2%
Specifically, the Suprene Court noted that “[t]he statute gives
no i npression of having been tailored to permt the visible
possession finding to be a tail which wags the dog of the
substantive [crimnal] offense,” and that the petitioners would
have a stronger argunent if the finding “exposed themto greater
or additional punishnent.”?® Having upheld the statute, the
Suprenme Court established that, unlike an el enent, a sentencing

factor need not be proved beyond a reasonabl e doubt, and unlike

201 MM I lan, 477 U. S. at 81.
202 |1 d. at 81-82.

203 Apprendi, 530 U.S. at 486 (citing MM Ilan, 477 U S. at
86- 88) .

204 MM 1lan, 477 U.S. at 85-88.
205 | d. at 88.
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an elenment or a defense, it need not be proved to a jury. The
Suprene Court has since enployed MM llan’s approach on several
occasions to determ ne whether a particular fact should be
treated as an el enent or a sentencing factor. 20

As with the division between “el enents” and “defenses,” the
Suprene Court chose to rely on a perm ssive and sonmewhat vague
standard in ensuring that use of sentencing factors to limt the
| oner end of statutorily prescribed sentencing ranges conplies

with Wnship. MMIllan |left open the possibility, however, that

a different sort of rule mght govern situations where sentencing
factors affected the upper end of sentencing ranges.

2. Apprendi and Its Progeny
In the landmark case of Apprendi v. New Jersey, the Suprene

Court held that “[o]ther than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond

a reasonabl e doubt.”2°” The Court considered this a consequence

206 See Harris v. United States, 536 U. S. 545, 552-56 (2002);
Jones v. United States, 526 U. S. 227, 232-52 (1999); Al nendarez-
Torres v. United States, 523 U S. 224, 228-47 (1998).

207 530 U.S. at 490. The Suprene Court explained the
exception for the fact of prior conviction partly as a concession
to stare decisis, and partly under a nore principled rationale.
See Apprendi, 530 U. S. at 488-90. The exception preserved the
Suprene Court’s holding in A nendarez-Torres, 523 U S. at 227,
that a sentencing judge could, based on the fact of prior
conviction, inpose a sentence higher than the statutory maxi num
for the offense stated in the indictnent. Apprendi, 530 U S. at
489-90. The Suprene Court noted that “it is arguable that
Al nendarez-Torres was wongly decided,” i1d. at 489, but declined
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of the Due Process C ause of the Fourteenth Amendnent, which
prohi bits any deprivation of liberty w thout due process of |aw,
and of the Sixth Anendnent, which guarantees that “[i]n al
crimnal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an inpartial jury.”?20

Apprendi dealt with a New Jersey |law that permtted a
sentenci ng judge to enhance a convicted crimnal’s sentence upon
a finding by a preponderance of the evidence that the offense was
committed with a racially biased purpose.?® Apprendi had been
convicted of two second-degree felonies, each of which had a
sentencing range of five to ten years, and a third-degree felony
which carried a three-to-five-year sentence that would run
concurrently with the other two.?® The trial judge found racial
bi as, and therefore inposed a twel ve-year sentence on one of the

second-degree felony counts.??! Thus, for that sentence, the

to revisit it, id. at 490, enphasizing that any prior conviction
woul d have been procured subject to the procedural safeguards of
crimnal proceedings, id. at 488. |In the wake of Apprendi, in
fact, all the facts necessary to produce a conviction will have
to be proved to a jury beyond a reasonabl e doubt, unless the

def endant wai ves his rights, so the “exception” is not really an
exception at all.

208 See id. at 476-77, 490.
209 1d. at 469-70.

210

d. at 470.

211

d. at 471.
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sentencing factor had led to a higher sentence than was permtted
under the crimnal statute defining the second-degree felony.

In holding that this regime was unconstitutional, the
Suprenme Court enphasized that “the relevant inquiry is one not of
form but of effect -— does the required finding expose the
defendant to a greater punishnment than that authorized by the
jury's guilty verdict?”2?'2 The Suprene Court “agree[d]
whol eheartedly with the New Jersey Suprene Court that nerely
because the state |l egislature placed its hate crine sentence
‘“enhancer’ ‘within the sentencing provisions’ of the crimnal
code ‘does not nean that the finding of a biased purpose to
intimdate is not an essential elenent of the offense.’ 721

The Supreme Court further clarified Apprendi’s neaning in

Ring v. Arizona, which addressed the constitutionality of

Arizona's first-degree nmurder statute.? The statute provided

that the offense “is punishable by death or life inprisonnent as

212 1d. at 494.
213 |d. at 495 (quoting Apprendi, 159 N.J. 7, 20 (1999)).

214 The Court uses the word “clarified,” although for
pur poses of this opinion, it does not matter whether Ring
“clarified,” “expanded,” or “reinterpreted” Apprendi. Such
di stinctions mght, however, matter in a habeas case; the First
Crcuit has held that Apprendi does not apply retroactively to
j udgnments of conviction that becane final before it was deci ded,
and woul d presumably hold as nmuch for Ring. See Sepul veda v.
United States, 330 F.3d 55, 66-67 (1st Cir. 2003) (citing Teague
v. Lane, 489 U.S. 288 (1989)).
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provi ded by § 13-703."2% Under the cross-referenced provision,
once a jury found a defendant guilty of first-degree nmurder, the
j udge woul d hold a hearing and determ ne the presence or absence
of enunerated aggravating and mitigating circunstances.?® Only
the judge would make this determ nation, and in order to inpose
the death penalty, the judge had to find beyond a reasonabl e
doubt that at |east one aggravating factor existed, with “no
mtigating circunstances sufficiently substantial to call for

| eni ency.”?” As the Suprene Court described this regine, “Ring

coul d not be sentenced to death, the statutory maxi num penalty

for first-degree nurder, unless further findings were nade.”?2!®
The Suprene Court held that Arizona s death penalty regine
viol ated the rul e announced in Apprendi.?® Recalling Apprendi’s
adnonition that the inquiry was “one not of form but of effect,”
the Supreme Court stated the following rule: “If a State nakes an
increase in a defendant’s authorized puni shnment contingent on the

finding of a fact, that fact —- no matter how the State |labels it

215 Ring, 536 U. S. at 592 (quoting Ariz. Rev. Stat. Ann. 8§
13-1105(C) (West 2001)) (internal quotation marks om tted).

216 1d. at 592.

217 1d. at 592-93, 597 (quoting Ariz. Rev. Stat. Ann. § 13-
703(F) (West 2001), and citing Ring, 200 Ariz. 267, 279 (2001))
(internal quotation marks om tted).

218 1d. at 592 (enphasis added).

219 I'n the process, the Suprene Court overruled Walton v.
Arizona, 497 U S. 639, 647-49 (1990). Ring, 536 U S at 609.
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— nust be found by a jury beyond a reasonabl e doubt.”2? |t also
enphasi zed that its holding did not rest on the hei ghtened
protections that the Constitution affords in death penalty cases;
rather, the point was that capital defendants should have the
sane protections that the Apprendi rule affords to al

def endant s. 221

In Harris v. United States, ??? decided the sane day as Ring,

t he Supreme Court confirnmed the continuing viability of McMI1|an
by uphol ding a statute that inposed a mandatory m ni num sentence,
bel ow t he prescribed statutory nmaxi mum upon a sentencing judge' s
finding by a preponderance of the evidence that a particul ar
sentencing factor was present.??® Justice Thomas, joined by three
ot her nmenbers of the Apprendi majority — Justices Stevens,

Souter, and G nsburg -— dissented, arguing that any fact the

220 Ring, 536 U S. at 602.

221 1d. at 606-07. Justice Breyer’'s concurrence did rely on
the special nature of capital cases, and it expressed his
continuing belief that Apprendi should be overrul ed, but his vote
was not necessary to forma nmgjority in Rng. R ng, 536 US. at
613-14 (Breyer, J., concurring in the judgnent). Al five
menbers of the Apprendi majority joined the majority opinion in
Ring. Justice Scalia, joined by Justice Thomas, wote a
concurring opinion to note his continuing skepticism about the
Suprene Court’s death penalty jurisprudence, but both Justices
joined the majority opinion in full. See id. at 610-12 (Scali a,
J., concurring). Justice Kennedy' s concurrence provides a
seventh vote: despite his msgivings about Apprendi, he felt the
rul e should apply to capital defendants as well. See id. at 613
(Kennedy, J., concurring).

222 536 U.S. 545 (2002).
223 Harris, 536 U S. at 552.
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proof of which increases the maxi mum or m ni mum puni shment nust

be proved to a jury beyond a reasonabl e doubt. 22

Justice Scalia, the fifth nenber of the Apprendi majority,
“switched sides” in Harris, and, although he did not articulate
his reasons for doing so at that time, the concurring opinions in
Apprendi and Ring show why. 1In Justice Scalia s Apprendi
concurrence, he states that the right to jury trial “has no
intelligible content unless it nmeans that all the facts which
nmust exist in order to subject the defendant to a legally
prescribed puni shnent nust be found by the jury.”2?® The point is
that “the crimnal will never get nore punishnment than he
bar gai ned for when he did the crime, and his guilt of the crine
(and hence the length of the sentence to which he is exposed)

will be determ ned beyond a reasonabl e doubt by the unani nous

vote of 12 of his fellow citizens.”?6 Under Justice Scalia's

approach, the “sentence to which [a defendant] is exposed” is the
maxi mum perm ssi bl e sentence under the law, not the likely
sentence that he woul d receive. ?¥

Mor eover, Justice Scalia joined Parts | and Il of Justice

Thomas’ s Apprendi concurrence, which argued that “the original

224 1d. at 574-77 (Thomas, J., dissenting).

225 Apprendi, 530 U.S. at 499 (Scalia, J., concurring).
226 | d. at 498.

227 See id.
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under st andi ng of which facts are el enments was even broader than
the rule that the Court adopts today,” and established “that a
‘crinme’ includes every fact that is by law a basis for inposing
or increasing punishment.”2?® Justice Scalia did not, however,
join Part 111 of Justice Thomas’s concurrence, which urged
overruling of MM Il an, because “the fact triggering the
mandatory mninmumis part of ‘the puni shnent sought to be
inflicted.””22° |n other words, Justice Scalia agreed that any
fact that in practice increases the maxi mum puni shnent (w thout
reference to any “statutory mexi nmuni) nust be proved to a jury
beyond a reasonabl e doubt, but disagreed that the same should be

true of a fact that nerely rai ses the m ni mum puni shnent. 23

228 1d. at 501 (Thomas, J., concurring); see also id. at 506,
512, 518.

229 |d. at 522 (quoting 1 J. Bishop, Law of Crim nal
Procedure 50 (2d ed. 1872)).

20 See also Ring, 536 U.S. at 610 (Scalia, J., concurring,
joined by Thomas, J.). In a sense, Justice Thomas’s approach
focuses nore on the individual’s settled expectations, whereas
Justice Scalia s approach focuses nore on state power, although
both use the | anguage of contract. |In Justice Thomas’s view,
allowing a sentencing factor to inmpose a mandatory m ni mum
sentence, w thout inpacting the maxi num avail abl e sent ence,
changes the value of the crimnal defendant’s expectation,
because the likely sentence is greater, even if the maxi mm
sentence has not changed. Under Justice Scalia s approach, al
that matters is how nuch power proof of certain facts gives the
state over an individual. Beneath the maxi mum avail abl e
puni shment, it is a matter of relative indifference to Justice
Scalia to what extent a legislature permts a |enient judge,
executive, or parole board to inpose a | esser punishnent; what
matters is the defendant’s vulnerability to infringenment on his
liberty. See Apprendi, 530 U S. at 498 (Scalia, J., concurring).
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Taken together, the cases the Court has discussed stand for
the follow ng constitutional rule: “the elenents of a crine are
all facts necessary to inpose the nmaxi mnum puni shnment to which the
def endant is subject.”?! This is nore expansive than the
formul ation actually stated in Apprendi, which only required
proof to a jury beyond a reasonabl e doubt of “any fact that

i ncreases the penalty for a crinme beyond the prescribed statutory

maxi mum "2%2 |t is hardly surprising that the Apprendi Court
woul d articulate its rule in those terns, though, because the
sentencing factor there being considered had precisely that
effect. In R ng, however, the Suprene Court explicitly stated
that death, not life inprisonnment, was the prescribed statutory
maxi mum sent ence, yet that did not excuse Arizona from proving
the facts necessary to inpose the death sentence to a jury beyond
a reasonabl e doubt. Thus, Apprendi and Ring require a court to
determ ne the practical effect of a legal regine: if the finding
of a fact increases the maxi mum puni shnent that a judge can
i npose by law, that fact nust be proved to a jury beyond a
reasonabl e doubt, regardl ess of what any statute defines as the
“maxi mum puni shnent . ”

Thus, the distinguishing factor on which the shifting

majorities in these cases turn is not, as the courts of appeals

231 Unconstitutionality of Deterninate Sentencing, supra, at
1247.

282 Apprendi, 530 U.S. at 490 (enphasis added).
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have apparently assunmed, the relation between a sentencing factor
and a statutorily prescribed maxi mum puni shnment, but rather the
practical reality of whether finding a fact increases the
puni shment to which a crimnal defendant is exposed. It is the
di fference between the Scalia and Thomas concurrences in
Apprendi. The plain |anguage of Ring shows that the Apprendi
inquiry looks to positive law not for the definition of the
maxi mum avai | abl e puni shment, but rather for the real-life
consequences of the finding of a fact. Justice Thomas's Harris
di ssent and Justice Scalia s Apprendi and R ng concurrences
confirmthat this is in fact the understanding of the majorities
in Apprendi and Ring, and Justice Scalia’ s concurrence in
Apprendi and his refusal to join Part 11l of Justice Thomas’s
Apprendi concurrence show that his vote in Harris is consistent
with this understanding. Justice Scalia joined the Harris
maj ority not because the sentencing factor in question operated
bel ow the statutory maxi num but rather because it created a
mandatory m ni mum w t hout inpacting the upper limt of avail able
puni shnent .

It is a mstake to apply Apprendi as though it is as
deferential to statutory definitions as the Suprene Court’s
el enent/ def ense jurisprudence. The Suprene Court’s perm ssive
approach to distinguishing between el enents and defenses is in
|arge part a result of the circularity and admnistrability
probl ems this Court has already discussed. The distinction
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bet ween el enents and sentencing factors, however, suffers from
neither difficulty. The historical and |egal research of
majorities in Apprendi and Ring has revealed a clear and
principled distinction between el enents and sentencing factors,
based on the practical effect of finding a particular fact.

The el ement/ defense and the el enent/sentencing factor
inquiries that the Supreme Court has prescribed for the | ower
courts are only simlar superficially. 1In each case, the court
begins with the positive law in question to determ ne how the
state has characterized the fact in question. |If the state
characterizes the fact as a non-elenent (either a defense or a
sentencing factor), the court then determ nes whet her such
treatnment violates the Constitution. In the el enent/defense
inquiry, as this Court has al ready expl ai ned, that second
determination will in many cases be quite abstract, and deference
to legislative decisions is appropriate. |In the
el enent/sentencing factor inquiry, however, the second
determ nation is based on the concrete consequences of finding
the fact: does finding this fact increase the avail able
puni shnment ? Put anot her way, how much power over an individual
does proof of this fact give to the state? |If the state wants
proof of a fact to give it nore power over an individual’s
liberty, it nmust submt that fact to a jury and prove it beyond a
reasonabl e doubt. |If the state is willing to confine the effect
of proving the fact to | essening a judge’'s discretion on the
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| oner end of the sentencing range, or is satisfied with
permtting the judge, in her discretion, to decide what effect it
shoul d have within the sentencing range, then it generally may
treat the fact as a sentencing factor. 1In this latter case, the
state need only conply with the perm ssive standards in Harris
and McM 11l an.

Thus, al though courts nust generally defer to a
| egi slature’s decision to characterize as a sentencing factor a
fact that does not increase maxi num puni shnent under the | aw,
courts nmust not defer to a legislature’s definition of the
“statutory maxi muni puni shnent in deciding whether a fact that
af fects the upper range of punishnment is an elenent.?®® |n this
| atter case, the court nerely |ooks to the positive law to
determ ne the practical effect of finding a fact, and if as
matter of law the finding of a fact allows the judge to inflict a
greater punishment than she could inflict in the absence of such
a finding, that fact is an el enent and nust be proved to a jury
beyond a reasonabl e doubt.

3. The Power of Congress and the Sentencing
Conmi ssion to Create the Cuidelines

233 One coul d reach the sanme concl usi on by defining
“statutory mexi muni as “the maxi mum puni shment permtted under
law,” or |ess concisely, “the maxi mum puni shnment permtted under
all statutes affecting the punishnment, including those that
del egat e | awmraki ng power.”
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Having clarified the nature and scope of the inquiry under
Apprendi and Ring, the Court now considers whether, if Congress
were to pass the substance of the Guidelines as a statute, that
statute would conply with the Constitution. An exam nation of
the practical effect of the Cuidelines denobnstrates that it would
not. Indeed, the Apprendi dissenters stated that the Guidelines
would be invalid if the majjority’s rule really meant “that any
fact (other than prior conviction) that has the effect, in real
terns, of increasing the maxi mum puni shnment beyond an ot herw se
appl i cabl e range nmust be submitted to a jury and proved beyond a
reasonabl e doubt.”2% That is essentially how this Court
interprets the Apprendi rule, and that is essentially the
formul ati on that appears in Ring.

The CGuidelines create a grid of avail able punishnents, with
proof of facts regarding crimnal history and rel evant conduct
permtting a court to nove “up” through the grid and inpose a
hi gher sentence. Thus, when a crimnal defendant is convicted of
a crime, the facts on which that conviction was based, whether it
was procured through jury trial, bench trial, or plea, only
permt the judge to inpose a sentence within the range prescribed
in the “box” for the crime of conviction. Typically, the

greatest punishnment permtted within this box is sonething |ess

234 Apprendi, 530 U. S. at 543-44, 550-51 (O Connor, J.,
di ssenting, joined by Rehnquist, C. J., and Kennedy and Breyer,
JJ.).
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than the “statutory maximum” insofar as that termis understood
to mean “the maxi mum puni shnment permtted under the statute
defining punishnment for the crinme of conviction.”

As in the Arizona systeminvalidated in Ring, a court cannot
i npose a sentence higher than that permtted by the crine of
conviction box without finding additional facts. To the extent a
hi gher sentence is inposed based on proof of the fact of prior
conviction, this conplies wwth Ring. To the extent it is based
on proof of any other fact, however, it runs afoul of Ring.
(Qoviously, there is no constitutional problemwth those
sentencing factors that nove the court “down” the grid into a
| ower sentencing range.)

Aggravating sentencing factors under the Guidelines play a
dual role; they operate to increase both the m ninumand the
maxi mum puni shnent that the court can inpose. |[|f the statutory
Gui del ines system nerely used sentencing factors to inpose
i ncreasi ng mandatory m ni mnum puni shnents, but the “statutory
maxi muni sentence was potentially available to all individuals
who were convicted of a particular crinme, the statutory
Gui delines woul d be constitutional, except in the unlikely event
that the systemran afoul of McMIlan. However, because the
hypot heti cal statutory version of the actual Guidelines would
permt different maxi mum punishments for individuals who comm t
the sane crine, based on facts not proved to a jury beyond a
reasonabl e doubt, they would be invalid under Ring.
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| f Congress cannot inpose a systemlike the CGuidelines by
statute, it cannot del egate the power to create such a systemto
an agency, even if that agency is located in the Judici al
Branch.2*® 1t would make a nockery of the constitutional
protections at issue if Congress could circunvent them by giving
| awmaki ng power to an agency. 2%

First, it is indisputable that Congress cannot give a
governnent al agency the power to do things that are beyond the
power of governnent generally.?” Congress cannot grant an agency
authority to make rules with the force of law that permt
“unr easonabl e searches and sei zures, 2% infliction of “cruel and

unusual puni shnents,”?* or denial of “[t]he right of citizens of

25 See Apprendi, 530 U.S. at 523 n.11 (Thonmas, J.,
concurring) (“[l1]t may be that [the unique status that the
Sent enci ng Gui del i nes have under Mstretta] is irrelevant,
because the CGuidelines ‘have the force and effect of laws.’”
(quoting Mstretta, 488 U.S. at 413 (Scalia, J., dissenting))).

236 |n using the term“circumvent,” the Court in no way
inmplies that Congress was intentionally subverting the
Constitution when it created the United States Sentencing
Comm ssion. Apprendi and Ring had not yet been deci ded at that
time, and it cannot be said those decisions were in any way
anti ci pat ed.

237 See, e.0., Sibbach v. Wlson & Co., 312 U. S. 1, 9-10
(1941) .

238 U.S. Const. anend. |V.
239 |1 d. anmend. VIII.
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the United States to vote . . . on account of race,”?® for
exanpl e.

Congress al so cannot del egate to an agency a power that
Congress itself does not possess. Congress cannot nake an agency
or official “the Comrander in Chief of the Arny and Navy of the
United States,”?* because the power to act as Commander in Chief
belongs to the President. Simlarly, Congress cannot confer on
an agency the power to “nomnate, and by and with the Advice and
Consent of the Senate, [to] appoint Ambassadors.”2*2 Although
Congress can create so-called Article | courts, it cannot go so
far as effectively to confer Article Ill judicial power on such
tribunals.?® Nor can Congress give an agency the power to “issue
Wits of Election to fill” vacancies that “happen in the
Representation fromany State,” as the power to issues such wits
resides in “the Executive Authority” of the State in question,
not in Congress.?*

As this Court has denonstrated, Congress does not have the

power to inpose a regine |like the Guidelines. Although the Court

240 | d. anmend. XV.

21 |d. art. Il, &8 2, cl. 1,

242 | d,

243 Northern Pipeline Constr. Co. v. Marathon Pipe Line Co.,
458 U. S. 50, 73, 76, 87 (1982) (plurality opinion); id. at 91-92

(Rehnquist, J., concurring in part and concurring in the
j udgnent ) .

244 U.S. Const. art. |, 8 2, cl. 4.
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does not reach the question, it may be that inposition of such a
regine i s beyond the power of governnent altogether.?*® 1In either
case, Congress cannot give this power to the United States
Sent enci ng Conmi ssi on.

The Court’s hol ding woul d appear to conflict with Mstretta

v. United States, ?*® where by an 8-1 vote the Suprene Court upheld

the Sentencing Reform Act and Congress’s del egation thereunder of
power to the Sentencing Comm ssion to enact the Quidelines.
Mstretta was deci ded | ong before Apprendi, however, and it
cannot be said that in 1989, the holding in Apprendi was in any
way anticipated. As far as the Mstretta Court was concerned,
Congress had power to enact the Guidelines in statutory form and
thus to delegate that responsibility to the Sentencing
Conmi ssi on.

The case | aw nmakes cl ear that congressional conpetence in an

area is a necessary condition for delegation to the Judicial

245 Thus, even if federal crimnal law were entirely a
creature of common law, it mght be that Apprendi would place
[imtations on judicial definition of elenents and sentencing
factors simlar to those placed on |legislatures. Under this
approach, Apprendi would be interpreted to address not only the
power of |egislatures to tie punishnment to proof of certain
facts, but the power of the state to do so. See Apprendi, 530
U S at 498 (Scalia, J., concurring) (“[Justice Breyer’s dissent]
sketches an admirably fair and efficient schene of crim nal
justice designed for a society that is prepared to | eave cri m nal
justice to the State. (Judges, it is sonetines necessary to
rem nd ourselves, are part of the State . . . .)"). Such a
readi ng of Apprendi would lay particul ar enphasis on the role of
the jury as a check on the governnent generally.

246 488 U.S. 361 (1989).
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Branch of rul emaki ng power in that area. In Sibbach v. Wlson &

Co., ?*" the Suprene Court stated that “Congress has undoubted
power to regulate the practice and procedure of federal courts,
and may exercise that power by delegating to this or other
federal courts authority to nake rules not inconsistent with the
statutes or constitution of the United States.”?*® |t has |ong
been hel d that Congress has power to adopt necessary and proper
measur es, which woul d presumably include del egati on of rul emaki ng
power, to effect powers it has under the Constitution:

Congress [is authorized] to nmake all |aws which shal

be necessary and proper for carrying into execution the

foregoi ng powers, and all other powers vested by this

constitution in the government of the United States, or

in any departnment or officer thereof. The judicial

departnment is invested with jurisdiction in certain

specified cases, in all which it has power to render

j udgnent .

That a power to make laws for carrying into

execution all the judgnents which the judicial

departnment has power to pronounce, is expressly

conferred by this clause, seens to be one of those

pl ai n propositions which reasoni ng cannot render

pl ai ner. 24°
The M stretta Court’s own characterization of rul emaking
rei nforces the understandi ng that Congress cannot del egate powers

it does not have. “[RJul emaking power originates in the

247 312 U S. 1 (1941).

248 1d. at 9-10; Mstretta, 488 U S. at 387 (quoting this
passage) .

249 Wayman v. Southard, 23 U.S. (10 Weat.) 1, 22 (1825);
Mstretta, 488 U. S. at 387-88 (quoting this passage).
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Legi sl ati ve Branch and becones an executive function only when
del egated by the Legislature to the Executive Branch.”??°

In each of the exanples of delegation of power to the
judicial branch that Mstretta provides, Congress had del egated a
power that it obviously possessed. There can be little doubt
t hat Congress could pronul gate rules of civil procedure, crimna
procedure, or evidence if it wished, so creation of the Judicial
Conference of the United States and the Rul es Advisory Comm ttees
that it oversees is simlarly appropriate.??! Likew se, Congress
has power to ensure that the Courts function efficiently and
properly, so it can reasonably del egate responsibilities to that
effect to the Judicial Conference and to the Admi nistrative
Ofice of the United States Courts. 22

It mght be argued that delegation to the United States
Sent enci ng Conmi ssion of power to pronulgate the GQuidelines is
sinply a necessary and proper neans of ensuring that the Judici al
Branch carries out a task assigned to it by statute. Congress
has power to pass crimnal statutes, to assign ranges of
puni shment for violation of those statutes, and to prescribe
factors that courts should consider in placing an individual’s

sentence within that range. The Cuidelines, the argunent woul d

20 Mstretta, 488 U S. at 386 n.14.
251 See id. at 386-88.
252 See id. at 388-90 & n. 15.
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go, sinply ensure that the judiciary carries out that task in an
effective and consi stent manner.

This argunment fails, however. The Sentencing ReformAct is
only superficially simlar to other acts that del egate rul emaking
authority. Odinarily, an agency is given authority to “fill in
the details” of a broadly worded statutory reginme, in a way that
Congress could do had it so chosen. |If Congress tried to “fil
in the details” of the legal regine created by the crimnal |aw
and the prescribed sentencing factors in the way the QGuidelines
do, however, it would run afoul of Apprendi and Ring. In this
case, the price of “operationalizing” the statutory regine
t hrough creation of the Guidelines is proof of certain facts to a
jury beyond a reasonable doubt. The difference between
del egations to the Securities and Exchange Conm ssion and the
United States Sentencing Comm ssion is the difference between
operationalization and circunmention.

It mght also be argued, however, that because the courts,

t hrough a series of decisions, could create a body of case | aw
essentially equivalent to the CGuidelines, the acconplishnent of
t he sane end through a Judicial Branch agency would be simlarly
legitimate. The argunment woul d proceed as follows: It is a
function of the Judicial Branch to determne how to exercise its
sentencing discretion consistently with the statutory regine.
One way the courts could do this would be by assigning
determinate limts to the sentences judges inpose under
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particul ar circunstances. Taken together, these decisions could
forma systemexactly |like the Guidelines. Thus, there could be
Suprene Court case law dictating that a sentence outside the
range of the appropriate box created by the case | aw woul d be an
abuse of discretion. Creating a Judicial Branch agency to create
a simlar set of prescriptions regarding sentencing discretion
woul d be no different than the obviously legitimte practice of

al l owi ng an Executive Branch agency to prescribe how the
Executive Branch “shall take Care that [particular] Laws be
faithfully executed.”?

As an initial matter, it is not entirely clear that the
Suprene Court could create such a system |If our crimnal |aws
were still defined by the conmmon | aw, rather than by statute,
judicial definitions of elenents, defenses, and sentencing
factors woul d presumably not be i mune from scrutiny under
Apprendi and Ring. The appropriate nature and extent of such
scrutiny would certainly raise many difficult questions.?*

The Court need not reach those questions, however, because
even if the Supreme Court could effectively enact the Cuidelines

t hrough precedent, it does not follow that the United States

253 U S, Const. art. Il, § 3.

%4 See Mstretta, 488 U.S. at 394 & n.20 (suggesting the
possibility that if Congress had del egated authority to
promul gate the Cuidelines, that m ght raise a concern about
conbining | egislative and judicial power in the Judicial Branch,
but expressing no opinion on the matter).
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Sent enci ng Conmi ssion can enact them The first thing to note is
that, to the extent the Suprene Court’s power would be part of
the judicial power, that power can be exercised only by Article
1l judges with tenure and salary protections. Mstretta itself
suggested that the constitutionality of the Sentencing Reform Act
woul d be nore doubtful if the Sentenci ng Comm ssion’ s tasks

i nvol ved an exercise of judicial power. 2%

A conpari son between Executive Branch agencies and Judi ci al
Branch agenci es reveal s another reason why Suprene Court power to
enact the Cuidelines through precedent does not permt such power
to be vested in the Sentencing Comm ssion. |In the Executive
Branch, the constitutional protections against abusive conduct
are simlar for the highest official in that branch — the
President — and lower officials. Apart fromthe Constitution
and | aws thenselves, the primary checks on the President are
denocratic. |If the President acts irresponsibly or unlawfully,
he risks either a failure to achieve reel ection or inpeachnent
and conviction in the Legislative Branch.?® 1In the latter case,

the President’s renoval fromoffice would typically reflect

25 Mstretta, 488 U S. at 408. Mstretta did not have to
exam ne the extent to which a systemlike the Guidelines could
energe through precedent, because before Apprendi it |ooked |ike
the Guidelines constituted a valid exercise of |egislative power.

256 Al t hough the text of the Constitution suggests that there
are limts on the grounds that Congress may i nvoke to inpeach a
President, see U S. Const. art. Il, 8 4, in practice those |limts
have not been observed.
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majoritarian sentinent; a majority of the nost directly
representative branch would have to agree that he should be
removed; and two-thirds of the body that represents the
constituent nmenmbers of the Union would have to concur. |In any
case, inpeachnents are sufficiently rare that the el ectoral check
is the primary one.

As for executive officials, although they are not el ected,
they are renovabl e by the President, who as the only official in
governnent elected by the entire nation, in sone nmeasure reflects
the nation’s judgnent. Even in instances where Congress places
l[imtations on the President’s renpoval powers, as when Congress
makes “independent agency” officials renovable only for cause, %7
presidential renoval remains nore |like an el ectoral repudiation
than |ike inpeachnment — it is still the President who decides
whet her to seek renoval, and whatever reasons the President
asserts, his notivation will often be at |east partly political.
Li ke the President, executive officials may be renoved from
of fice through inpeachnent. To the extent that the
Constitution s division of authority within governnent reflects
practical concerns about threats to individual liberty, it makes
little constitutional difference whether Congress del egates
rul emaki ng authority to the President or to an Executive Branch

agency.

257 See Hunphrey's Executor v. United States, 295 U. S. 602,
629 (1935).
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Things are quite different in the Judicial Branch, however.
Al t hough federal judges are subject to inpeachnent (again, a
rarity), they are unelected and |largely insulated from
maj oritarian pressure by tenure and salary protections. Judges
are in fact the only officials in the federal government with
tenure and salary protections, and it is obvious why. Protection
frommajoritarian pressures nmakes it nore likely that judges wll
fairly decide cases in accordance with the Constitution and | aws,
even when such decisions may be politically unpopular. The
Constitution provides inportant protections for disfavored
mnority groups and crim nal defendants against the political
majority, and a judge who nmust rely on a legislature to remain in
office at a particular salary is less likely to enforce those
protections. Although these special protections do not always
apply to state judges, they are reflective of a historical
under st andi ng, shared by both federal and state judges, that
judicial independence is a central feature of republican
gover nnment .

Oficials in the Sentenci ng Comm ssion, however, are not
i ke judges; the protections agai nst abusive behavior are
essentially the same as those for executive officials, at |east
for those in independent agencies. Even when a judge sits on the
Sent enci ng Conmi ssion, his tenure as a conm ssion nenber is
governed the sanme way as that of an independent agency official.
Menbers of the Sentencing Comm ssion have neither life tenure nor
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sal ary protections, and are renovabl e for cause, ?®® |i ke many

i ndependent agency officials. That may render them
constitutionally conpetent to engage in the sort of rul emaking
t hat Executive Branch and i ndependent agencies do, but the sane
cannot be said for rul emaking that substitutes for judicial

deci si onnmaki ng.

To the extent that judges can place determnate limts on
sentencing ranges in a way that Congress cannot, that power stens
fromthe constitutional and historical differences between judges
and officials in the political branches.?® Congress cannot give
an individual with all the characteristics of a political branch
official this sort of judicial power by nmerely “locating” that
official in the Judicial Branch. This would constitute the sort
of legislative control of exercise of the judicial power that was

forbidden in United States v. Klein. 2

In the Klein case, the adm nistrator of an estate sought to

recover proceeds fromthe sale of property that governnent agents

28 28 U.S.C. §8 991(a); see also Mstretta, 484 U. S. at 386
n. 14 (“Moreover, since Congress has enpowered the President to
appoi nt and renove Conm ssion nenbers, the President’s
relationship to the Comm ssion is functionally no different from
what it woul d have been had Congress not | ocated the Comm ssion
in the Judicial Branch.”).

29 This Court does not harbor the illusion that | aw and
politics are entirely separate, but it is clear that in this
country, judicial decisionmaking differs in inportant ways from
political decisionnmaking, whether the difference is characterized
as one of kind or degree.

20 80 U, S. (13 Wall.) 128 (1871).
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had sei zed fromthe deceased owner during the Cvil War.2?® The
adm ni strator had won a judgnment in the Court of C ains, under

| egislation permtting nonconbatant rebel owners to bring such
cl ai n8 upon proof of loyalty.?®? The Court of C ains based its
decision on an earlier Supreme Court decision holding that one
who, like the decedent, had received a presidential pardon nust
be treated as | oyal.??® Pending appeal, Congress passed an act

t hat rendered pardons inadm ssible as evidence of |oyalty, and

t hat provided that acceptance, without witten protest or

di sclaimer, of a pardon reciting that the claimnt took part in
or supported the rebellion would be concl usive proof of

di sl oyalty.?¢* The statute also required the Court of C ains and
the Supreme Court to dismss for want of jurisdiction any pending
cl ai rs based on a pardon. 1d.

The Suprene Court held that the act Congress had passed
pendi ng appeal was unconstitutional. The Supreme Court first
acknow edged that Congress “has conplete control over the
organi zati on and exi stence of [the Court of Cains] and may
confer or withhold the right of appeal fromits decisions,” under

Congress’s power to make exceptions to the Suprenme Court’s

261 Klein, 80 U.'S. (13 Wall.) at 136.
262 See id. at 138-39, 142-43.

263 See id.

264 | 4. at 143-44.
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appel l ate jurisdiction.?® Here, however, Congress did not
“intend to withhold appellate jurisdiction except as a neans to
an end[:] . . . to deny to pardons granted by the President the
effect which this court had adjudged themto have.”?® Thus, “the
denial of jurisdiction to this court, as well as to the Court of
Clainms, is founded solely on the application of a rule of
deci sion, in causes pending, prescribed by Congress.”?2” The
effect was to permt one of the parties before the Suprene Court,
the United States Governnent, to decide the case in its own
favor, and to deny effect to the President’s pardon power.?®® |n
passing this statute, then, “Congress ha[d] inadvertently passed
the limt which separates the |legislative fromthe judicia
power . ” 269

The Kl ein case is susceptible of several interpretations,
not all of themnnutually exclusive, but it denonstrates why the
Sent enci ng Conmi ssion cannot exercise what is effectively
judicial power. The statute at issue in Klein did two things,
each of which sheds Iight on the issue at hand. First, Congress

used powers that it clearly has -- to create inferior tribunals,

265 1d. at 145; see U.S. Const. art. IIl, §8 2, cl. 2.
266 Klein, 80 U S. (13 wall.) at 145.

267 | d. at 146.

268 1d. at 146-48.

269 1d. at 147.
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to define the contours of such tribunals’ jurisdiction, to make
exceptions to the Suprene Court’s appellate jurisdiction, and to
prescribe rules of evidence for the federal courts — to achieve
unconstitutional ends. Congress’s power to pass | aws necessary
and proper to nake the judiciary function properly and decide
cases based on relevant statutes is thus constrained by ot her
provi sions of the Constitution.?° Second, Congress gave the
federal courts jurisdiction to hear a certain class of cases, but
then, while those cases were pending, took two steps that
effectively required decision for the government. The
jurisdictional provisions would have the effect of dism ssing
cases where, under the prior rule, the claimnt would have won.
Congress was effectively exercising judicial power; it all but
dictated the results in a class of cases (cases in which the
governnent itself was a party, no less). Even if the United
States Sentencing Comm ssion is not a “junior-varsity
congress,”? jt is a political body, in the sense that its
officials have neither the constitutional protections afforded to
judges nor the sense of role that both state and federal judges
have in this country, and it is exercising what is, in the first

i nstance, legislative power. The Conmm ssion dictates to judges

270 See also Battaglia v. General Mtors Corp., 169 F.2d 254,
257 (2d Gir. 1948) (“[T]he exercise by Congress of its control
over jurisdiction is subject to conpliance with at |east the
requirenents of the Fifth Amendnent.”).

271 Mstretta, 488 U S. at 427 (Scalia, J., dissenting).
99



how to exercise their sentencing discretion upon finding
particul ar facts, when the only reason that the Constitution
permts such discretion in the first place is that no political
body has prescribed how those facts will affect the maxi mum
avai |l abl e puni shnent. To the effect that non-judges produce
rules with the force of law, that is an exercise of |egislative
power subject to the strictures of Apprendi and R ng.
4. Practical Consequences of Apprendi

One might object that interpreting Apprendi and Rng to
invalidate the Guidelines would have little practical effect,
because Congress constitutionally could achieve the m ni mum
mandat ory sentenci ng aspects of the CGuidelines through
functional ly equival ent neans. The functional equival ence
between the invalidated regine and the perm ssible one would in
turn suggest that the Court’s judgnent regarding the invalidity
of the Guidelines is in error.

The dissenters in Apprendi, who predicted the possibility
t hat the decision mght underm ne the constitutionality of the
Qui delines, also argued that the majority’s rule had little
nmeani ng, because | egislatures could enact functionally equival ent
statutes that circunvented it.?? The majority responded by

noting the ways in which the statutory alternatives that the

212 See Apprendi, 530 U S. at 539-41 (O Connor, J.,
di ssenting, joined by Rehnquist, C. J., and Kennedy and Breyer,
JJ.).
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di ssenters proffered would both differ in inportant ways fromthe
statute in question and would be nore difficult to pass into | aw
as a matter of denocratic politics.?”

This Court can answer the “functional equival ence” argunent
here in the sane manner that the Apprendi najority addressed it
with regard to the New Jersey statutes in question. First, it
does not seemthat any constitutionally permssible systemcould
function in a manner equivalent to the Guidelines. One
alternative systemwould invol ve sentencing ranges simlar to
those currently defined in the federal crimnal code, and
sentencing factors that operated to i npose a system of increasing
mandat ory m ni num sentences. Unlike the Cuidelines, this regine
woul d potentially expose every crimnal to the maxi num statutory
sentence. Another alternative systemwould al so expose al
def endants convicted under a statute to the sane maxi num
sentence, but then style virtually all sentencing factors as
mtigating factors that reduce the maxi mum avail abl e puni shnment.
Assum ng, perhaps heroically, that such a system would not run

afoul of McMIlan, Patterson, and Millaney, the effect woul d be

different fromwhat happens under the Cuidelines. Again, every
i ndi vi dual convicted under the statute presunptively would be

exposed to the maxi num statutory sentence, and woul d have to

273 See Apprendi, 530 U. S. at 490 n. 16.
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prove that he did not brandish a weapon, that his acts were not
racially notivated, and so on.

O her alternatives exist, but these two are sufficiently
representative to nake the Court’s second point: these systens
m ght well be nore difficult to enact into law than were the
GQuidelines. GCitizens care about the crimnal law in part because
it determ nes under what circunstances and to what extent the
state can take away a person’'s life, liberty, or property.
Assune, for exanple, that one of the alternative regines
di scussed above applied to the drug | aws, such that a person who
possessed a gram of marijuana woul d presunptively be exposed to
t he sane maxi mum puni shnment as a person who possessed a | arge
guantity of cocaine. |In a systemwhere sentencing factors only
i npacted the bottomend of the sentencing range, citizens m ght
well be unwilling to permit the governnent to treat the forner
infraction, of which over el even percent of Anmericans aged twel ve
and older are guilty, as harshly as it treats the latter, which
is decidedly less common.?™* Simlar concerns about giving the
gover nment unwarranted power over individual liberty mght well

prevent passage of a reginme where the m nor marijuana user was

214 See National Drug Intelligence Ctr., National Drug Threat
Assessnent 2004 4, 39 (2004), available at http://ww. usdoj. gov/
ndi ¢/ pubs8/ 8731/ 8731p. pdf (citing 2002 United States popul ation
data to the effect that 2.5 percent of individuals aged 12 and
ol der had used cocaine within the |ast year, whereas 11 percent
of individuals aged 12 and ol der had used marijuana within the
| ast year).
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presunptively exposed to the sane maxi num puni shment as the
serious cocaine user (and likely dealer), unless and until she
could affirmatively prove that her crine was | ess serious than
the latter’s. Even under the Guidelines regine, the Departnent
cannot expose a drug crimnal to the maxi mum avail able statutory
sentence w thout proving particular facts about him

Mor eover, either of these reginmes mght run afoul of the
noral sense of the community. The npbst cursory survey of state
and federal crimnal |aw reveals how wi despread is the belief
t hat puni shnment shoul d be proportional to the crime. A statute
that presunptively subjects individuals with substantially
different levels of culpability to the sane maxi num sancti on
m ght well run afoul of that sense.

On this latter point, the alternatives to the CGuidelines
m ght in fact run up against two denocratic barriers. The
citizenry mght refuse to elect a | egislator who supported | aws
that defy conmunity nores, and juries, who are nade up of
ordinary citizens, mght not be willing to convict individuals
accused under such laws. In this Court’s experience, juries take
their charge seriously and seek faithfully to apply the law to
the facts presented at trial. Still, the Suprenme Court has
recogni zed “the jury's historic function, in crimnal trials, as

a check against arbitrary or oppressive exercises of power by the

103



Executive Branch,”?™ and there can be little doubt that jury
nul lification sonetines occurs, typically in response to a sense
that a law is unjust or that applying it “correctly” in a
particul ar case would be unjust.?® For exanple, one study of
1950s jury trials conpared jury verdicts to what the judge would
have done: although generally the judge agreed with the jury
75.4%of the time, and in 16% of all cases the jury was nore
| eni ent than the judge woul d have been, in drunk driving cases
the agreenment rate was only 69% and in 24% of drunk driving
cases the jury was nore |lenient than the judge.?” A likely
expl anation of this discrepancy is that jurors either disagreed
that drunk driving should be crimnalized or felt that the
penal ties were too severe. ?”®

O course, the extent of these denocratic checks on

mani pul ation of the crimnal |law nust remain a matter for

215 United States v. Powell, 469 U S. 57, 65 (1984); see also
Dunn v. United States, 284 U S. 390, 393 (1932); Al exander M
Bi ckel , Judge and Jury — lInconsistent Verdicts in the Federal
Courts, 63 Harv. L. Rev. 649, 652 (1950).

276 See Irwin AL Horwitz, Norbert L. Kerr & Keith E.
Ni ederneier, Jury Nullification: Legal and Psychol ogi cal
Per spectives, 66 Brook. L. Rev. 1207, 1220-30 (2001) (discussing
evidence of jury nullification, as well as controlled studies
exam ni ng what factors make jury nullification nore |ikely).

217 Rebecca Snyder Brom ey, Jury Leniency in Drinking and
Driving Cases: Has It Changed? 1958 versus 1993, 20 Law &
Psychol . Rev. 27, 27-29 (1996) (citing Harry Kalven, Jr. & Hans
Zi esel, The Anerican Jury 56, 58-59, 71, 468 (1966)).

2718 See id. at 28-29.
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specul ation. The point is that it is perfectly understandable
why the Constitution would exact a price when the |egislature
seeks to make the existence of a fact grounds for increased
puni shment. It may be that to avoid that price, citizens are
willing to acquiesce in a systemof crimnal |aw that inposes the
same maxi mum puni shnent for crimnals with substantially
differing levels of culpability. Still, this is a starker choice
than woul d exist if the Guidelines were constitutional. Apprendi
and Ring at |least ensure that citizens will understand the true
nature of the choice before them our history and tradition
recogni ze that only proof of a fact to a jury beyond a reasonabl e
doubt can ensure that it is a reliable basis for increasing
puni shmrent, and the rule recogni zed in theses cases elimnates
the tenptation to treat any |ess rigorous process as sufficient.
1. Oher Constitutional Concerns

A Separ ati on of Powers

In Mstretta, the Suprenme Court squarely held that the
Sentenci ng Reform Act did not violate the Constitution, but it is
not cl ear whether the enpirical assunptions on which that hol ding
rested are true today. The Court nerely expresses concerns to be
addressed in a future case, however, because it would be
i nappropriate to do nore at this juncture. The Court has already
taken a highly unusual step in determning the effect of Apprendi

and Ring on the Guidelines, wthout neaningful briefing or
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argunent fromthe parties in these cases. Although, as the Court
will explain, that step is justified, the Court should go no
further in deciding constitutional questions than is absolutely
necessary to decide these cases.?”® The separation of powers
guestion may well be closer than the Apprendi one, and it
requires evaluation of enpirical information that has not been
presented to the Court in an adversary proceeding, and is hardly
the stuff of judicial notice. Cbviously decision of such a
guestion woul d benefit considerably frombriefing and argunent as
wel | .

The Mstretta Court stated that “had Congress decided to
confer responsibility for pronul gati ng sentencing guidelines on
t he Executive Branch, we m ght face the constitutional questions
whet her Congress unconstitutionally had assigned judici al
responsibilities to the Executive or unconstitutionally had
united the power to prosecute and the power to sentence within
one Branch.”28® This Court has described how, under the
Gui del i nes, the Departnent has increasingly taken the dom nant
role in crimnal sentencing. The Cuidelines have given the
Departnment increased bargaining | everage, dramatically increasing
the rate of plea bargains, and the Departnent is in a position

both to mani pul ate sentences through charge bargaining and to

2719 See Ashwander v. Tennessee Valley Auth., 297 U S. 288,
347 (1936) (Brandeis, J., concurring).

280 Mstretta, 488 U S. at 391 n.17.
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limt the flow of information relevant to sentencing to the
judge. It may be that, taken together, the ways in which the

Gui del ines regi ne have transferred the power of sentencing to the
Departnment add up to a joining of the power to prosecute and the
power to sentence in one branch of governnent.

Al t hough the separation of powers protects individual
liberty, it does so indirectly by ensuring that no branch
aggrandi zes itself at the other branches’ expense or encroaches
on anot her branch’s performance of its duties.?! Thus, it would
not necessarily violate the separation of powers if increasing
prosecutorial power over sentencing were a result of judicial
abdi cation, rather than of aggrandi zenment or encroachnment by the
political branches. Here, the judge theoretically has sone power
to assert her appropriate role in sentencing; with the
def endant’ s concurrence she can order a pre-plea pre-sentencing

report and can reject any plea bargain.?®? Through the forner,

281 E.g., Mstretta, 488 U S. at 380-82; Buckley v. Val eo,
424 U.S. 1, 122 (1976).

282 The recent case of Lea Fastow, wife of forner Enron
finance chief Andrew Fastow, denonstrates both the power that
j udges have to reject plea agreenents and the power that the
Departnent ultimately retains over sentencing. The Departnent
had originally charged her with six felony counts related to her
role in the Enron debacle, and reached a pl ea agreenent under
whi ch she woul d serve only five nonths in prison. Wfe of Forner
Enron CFO Sentenced to One Year in Prison, Toronto Star, My 7
2004, at EO2. Judge David Hittner rejected the agreenent,
however, as he considered the sentence too |lenient, and Ms.
Fastow wi t hdrew her plea. See id. The Departnent charge
bar gai ned (ostensibly with the express or del egated perm ssion of
the Attorney Ceneral), dismssing the indictnment (and the fel ony
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t he judge can sonmewhat reduce the Departnent’s illegal fact
bargai ning. Through the latter, the court can limt distortion
of the sentencing reginme by effectively forcing a trial, or at

| east forcing a plea agreenent that conplies with the letter, if
not the spirit, of the CGuidelines. (Al though the judge does not
have much power to influence the practice of charge bargaining,
that is a problemthat predated the Guidelines.)

It may be, however, that it is not realistically possible
for judges to use these powers to prevent the Departnent from
exercising effective control over crimnal sentencing. G ven the
charge bargai ning and fact bargaining practices that the
Quidelines facilitate and in which the Departnment clearly
engages, a district judge has to order a pre-plea pre-sentencing
report for every plea hearing that inplicates a possible sentence
above the base offense level. The judiciary sinply |acks the
resources to acconplish this nationally (although it is in this
Court’s invariable practice), and, within constitutional limts,
funding for the judicial branch is controlled by the political

br anches.

charges) and replacing it wth a single m sdeneanor tax charge,
to which Ms. Fastow pleaded guilty. 1d. In inposing a twelve-
nont h sentence, the maxi mum under the Guidelines, Judge Hittner
stated that “[t] he departnent of justice’'s behavior [in replacing
the felony charges with a m sdeneanor charge] m ght be seen as a
bl at ant mani pul ati on of the federal justice systemand is of
great concern to this court.” |d. (quoting Judge Hittner)
(internal quotation marks om tted).
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Mor eover, the transfer of bargaining power to the
Department, and the tendency of that transfer to make pl ea
bar gai ns both nore comon and nore likely to arise early in the
crimnal process, nmean that district judges are increasingly
losing the aid of their nost potentially useful partners in
finding the truth about facts relevant to sentencing: the
defendants. Defense attorneys, who typically are either
appoi nted or are overworked enpl oyees of the Public Defender’s
O fice, have incentives to cease their advocacy once a plea
agreenent is reached. Presumably, if a defendant has entered
into a plea agreenent, she has no desire to provide a judge with
information that m ght underm ne that agreenent and expose her to
greater punishnent.

The passage of the Feeney Amendnent only adds to concerns
about executive encroachnent and aggrandi zenent, although it does
not apply in these cases. At |east one court has held that parts
of the Feeney Anmendnent violate the separation of powers.?®® The
Court hopes the courts in this District will soon have an
opportunity to consider whether decreasing the nunber of judges
on the Sentencing Conm ssion, reducing the availability of
downwar d departures, giving increasing control of sentencing to
t he Departnent (through increased control of downward departures

for substantial assistance, for exanple), and creating reporting

283 See United States v. Mendoza, No. 03-cr-730-ALL, 2004 W
1191118, at *5-7 (N.D. Cal. Jan. 12, 2004).
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requi renents for judges who depart downwards, have the effect of
aggrandi zi ng the Executive and Legi sl ative Branches or
encroachi ng on the Judicial Branch.

B. The Conbi ned Effect of Various Changes to the Crim nal
Process

Anot her question that ought perhaps be considered in a
future case is whether, taken together, recent changes in
virtually every aspect of our crimnal processes violate the
Constitution. It is well settled that several actions, none of
which individually violates the Constitution, may do so
collectively.?® Simlarly, a governnental action that is
constitutional when it burdens one constitutional right nmay be
unconstitutional when it burdens nore than one constitutional

right.285 Over the last two decades, and particularly in the |ast

284 See, e.g., Wlson v. Seiter, 501 U S. 294, 304 (1991)
(“Sone conditions of confinenent may establish an Eighth
Amendnent violation ‘in conbination” when each would not do so
al one, but only when they have a nutually enforcing effect

7).

285 See Enploynment Div., Dept. of Human Res. v. Smth, 494
U S. 872, 881-82 (1990) (“The only decisions in which we have
hel d that the First Amendnent bars application of a neutral,
generally applicable lawto religiously notivated action have
i nvol ved not the Free Exercise Cl ause alone, but the Free
Exercise Clause in conjunction with other constitutional
protections . . . .”). The Smth Court cited cases that
explicitly invoked multiple constitutional protections, see id.
at 881 & n.1l; see also Wsconsin v. Yoder, 406 U.S. 205 (1972)
(free exercise and the right of parents to direct the education
of their children); Follett v. MCormck, 321 U S. 573 (1944)
(free exercise and freedom of speech and of the press); Cantwell
v. Connecticut, 310 U S. 296, 304-07 (1940) (sane), as well as
cases that inplicitly involved both freedomof religion and
freedom of speech, see Smth, 494 U S. at 882; see also Woley v.
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ten years, the federal governnent has made dramati c changes at
virtually every step of the crimnal process, many of which
burden one or nore constitutional rights, and which nmay have a
mutual ly reinforcing effect that violates one or nore
constitutional provisions. 28

The crimnal process begins with governmental investigation,
which is subject to the Fourth Amendnent prohibition agai nst
unr easonabl e searches and sei zures and the Fifth Arendnent
prohi bition against conpelled self-incrimnation.?®” There can be
no doubt that the USA PATRI OT Act?® (“PATRI OT Act”) has
dramatically expanded the investigatory powers of the federal
governnent, and that expansion in turn potentially raises Fourth

Amendnment concer ns. 289

Maynard, 430 U.S. 705 (1977); West Virginia Bd. of Educ. v.
Barnette, 319 U S. 624 (1943). The Smith Court al so noted that
freedom of association clains mght be stronger if they involved
free exercise concerns as well; Smth, 494 U S. at 882 (citing
Roberts v. United States Jaycees, 468 U. S. 609, 622 (1984)).

286 Because they are not relevant here, the Court will not
di scuss the new laws relating to inmgrants, alleged terrorists,
executive detention, and the like, troubling though many of them
may be.

287 U.S. Const. anends. |V, V.
288 pyp. L. No. 107-56, 115 Stat. 272 (2001).

289 The PATRI OT Act has augnented the Departnment’s power to
track and gather comuni cations by: (1) “permt[ting] pen
registers and trap and trace orders for electronic
comuni cations;” (2) “authoriz[ing] nationw de execution of court
orders for pen registers, trap and trace devices, and access to
stored e-mai|l or comrunication records;” (3) “treat[ing] stored
voice mail like stored e-mail (rather than |Iike phone
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Once an investigation has led to a crimnal indictnent, 2%
the Constitution guarantees the defendant “the right to a speedy
and public trial” by an “inpartial jury” of his peers, conducted
in the state where the crinme is alleged to have been comm tted,
subject to the strictures of the Due Process Cl ause and the
Doubl e Jeopardy C ause, with the right “to be inforned of the
nature and cause of the allegation[,] to be confronted with
W tnesses against hinf,] to have conpul sory process for obtaining

Wtnesses in his favor, and to have the Assistance of Counsel for

conversations);” and (4) “permt[ting] authorities to intercept
conmuni cations to and froma trespasser within a conputer system
(with the perm ssion of the systenis owner).” Charles Doyl e,
Congr essi onal Research Service, The USA PATRI OT Act: A Sketch 2-
3, CRS Report RL31377 (2002), available at http://ww.fas.org/
irp/crs/RS21203. pdf (last visited June 8, 2004).

It has al so eased restrictions on foreign intelligence
gathering in the United States by: (1) “permt[ting] ‘roving
surveillance (court orders omtting the identification of the
particular instrument, facilities, or place where surveillance is
to occur when the court finds the target is likely to thwart
identification wth particularity);” (2) “allowing] application
for a [Foreign Intelligence Service Act] surveillance or search
order when gathering foreign intelligence is a significant reason
for the application rather than the reason;” (3) “authoriz[ing]
pen register and trap & trace device orders for e-nmail as well as
t el ephone conversations;” and (4) “sanction[ing] court ordered
access to any tangible itemrather than only business records
hel d by | odging, car rental, and | ocker rental businesses.” 1d.
at 3.

The Patriot Act has al so done the follow ng: (1)
“aut hori ze[d] ‘sneak and peek’ search warrants;” (2) “ease[d]
governnental access to confidential information;” and (3)
“allowed] the Attorney Ceneral to collect DNA sanples from
pri soners convicted of any federal crine of violence or
terrorism” |d. at 5.

290 See U.S. Const. anend. V.
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his defense.”?® The many rights attendant to crimnal trials
denonstrate the central inportance that such trials have in
ensuring that no person is wongfully deprived of her life,
liberty, or property, yet as the Court has described, the
Qui del i nes have dramatically reduced the use of crimnal trials,
in part by placing a heavy punitive price on those who exercise
their right to a jury trial. Wether the Cuidelines system
nmerely burdens the right to a jury trial or in fact violates it,
it is cause for concern, particularly in light of the dramatic
increase in the Departnent’s investigative powers. 2

Once an individual is convicted of a crinme, certain
constitutional protections attach to the sentencing process. The
Gui del i nes obviously inmpact that process considerably. G ven

that an analysis of the collective effect of changes to the

%1 U.S. Const. art. Ill, 8 2, cl. 3; id. anends. V, VI.

22 1t mght be objected that, to the extent expansion of the
Departnment’ s investigatory powers allows the governnent to
di scover crines that they m ght not otherw se have di scover ed,
that is a good thing, and that a plea bargain does not becone
nore constitutionally suspect nerely because it is based on
evi dence of an actual crine, however obtained. Evidence of crine
is not the only thing that investigators can find, however. To
the extent that new investigative powers permt the governnent to
di scover enbarrassing private information, and to the extent
def endants nmay waive their right to a jury trial to avoid
revel ation of such information, that is a matter of
constitutional concern. This is not to suggest that the
Department would resort to threats regarding such information in
order to force plea agreenents. Rather, the Court nerely
recogni zes that prosecutorial abuse is possible, that it was by
no neans unknown to the franers of the Constitution, and that
when an individual’s liberty is at stake, it is not sufficient to
rely on the Departnent’s wel | -deserved professional reputation.
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crimnal process would be necessary only if the Court’s
interpretation of Apprendi and Ring were incorrect, however, it
woul d be premature even to speculate as to whether the CGuidelines
woul d burden constitutional rights in the sentencing process
under what a higher court determnes is the correct
interpretation of those decisions. Still, it should be noted
that giving an agency (such as the Sentenci ng Comr ssi on)
enornmous control over policy in an area as sensitive as the
crimnal |aw raises accountability concerns that should be
considered in determ ning whether the federal crimnal process as
a whole conplies with the Constitution.

After sentencing, should the defendant be sent to prison, he
may chal | enge the | awful ness of his confinenment through the wit
of habeas corpus.?*® The G eat Wit has proved an essentia
saf eguard agai nst | egal and factual errors and m scarriages of
justice in the crimnal process. Under the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA’), 24 however, the

avai lability of habeas review has been curtailed.?* Al though the

23 See U.S. Const. art. I, 89, cl. 2 (“The Privilege of the
Wit of Habeas Corpus shall not be suspended, unless when in
Cases of Rebellion or Invasion the public Safety may require
it.”).

2% pyb. L. No. 104-132, 110 Stat. 1214.

2% For exanpl e, under AEDPA federal prisoners may not appeal
a district court’s denial of the wit w thout obtaining a
certificate of appealability, see 28 U S.C. § 2253; Fed. R App.

P. 22, and AEDPA inposes a one-year statute of limtations for
filing petitions and places strict limtations on the filing of
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constitutionality of the statute is not in serious doubt, it may
be that the erosion of this safeguard increases the
constitutional concerns that changes to earlier stages of the
crimnal process raise.

Qobvi ously, the concerns the Court has already discussed in
regard to the Feeney Amendnment would be relevant to this analysis
as well. In any case, all of these matters will have to be left
for anot her day.

I11. The Probl em of Addressing Constitutional Questions Not
Rai sed by the Parties

As a general matter, courts “do not reach for constitutional
guestions not raised by the parties.”?® “The courts’ general
refusal to consider argunments not raised by the parties . . . is
founded in part on the need to ensure that each party has fair
noti ce of the arguments to which he nmust respond.”?” Such
refusal is even nore appropriate where the issue to be consi dered
is whether the Constitution invalidates a statute; courts are

under st andably reluctant to decide such questions.?® As Thonas

second or successive petitions, see 28 U S.C. § 2255.

2% Mazer v. Stein, 347 U S. 201, 206 n.5 (1954) (collecting
cases).

297 Office of Pers. Mgnt. v. Richnond, 496 U.S. 414, 441
(1990) (Marshall, J., dissenting).

2% See, e.g., Ashwander, 297 U.S. at 345-48 (1936)
(Brandeis, J., concurring) (discussing the inportance of avoiding
constitutional questions and listing the rules that courts have
devel oped for doing so).
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M Cool ey once said: “It nust be evident to any one that the
power to declare a legislative enactnent void is one which the
j udge, conscious of the fallibility of human judgnment, wll
shrink fromexercising in any case where he can conscientiously
and with due regard to duty and official oath decline the
responsi bility.”2

Courts do occasionally decide questions not raised by the
parties, however. |If a court determnes that it |acks subject
matter jurisdiction, for exanple, it nmust dismss or remand the
case, regardless of whether any party raised the issue.®° The
Suprenme Court has al so sonetines reached constitutional questions

not raised by the parties, perhaps nost fanously in Erie Railroad

Co. v. Tonpkins.®? Usually, but not always, in such cases the
Suprenme Court will seek further briefing and argunment fromthe

parties. 302

29 1d. at 345 (quoting 1 Thomas M Cool ey, Constitutiona
Limtations 332 (8th ed. 1927)) (internal quotation marks
omtted).

300 See Fed. R CGv. P. 12(h)(3); see also, e.qg., St. Paul
Fire & Marine Ins. Co. v. Barry, 438 U S. 531, 537 (1978).

301 304 U.S. 64 (1938); see id. at 88-89 (Butler, J.,
di ssenting); see also Andrews v. Louisville & Nashville R R Co.
406 U.S. 320, 331 & n.4 (1972) (Douglas, J., dissenting) (noting
ot her exanpl es where the Suprene Court has passed on
constitutional questions not raised by the parties).

302 United States v. OBrien, 391 U S. 367, 390 (Douglas, J.,
di ssenting) (discussing cases where the Suprene Court had ordered
reargunment based on constitutional argunments that the parties had
not raised).
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The conflict between the Cuidelines and the mandate of
Apprendi and Ring first cane to this Court’s attention when it

encountered a February 2004 Note in the Harvard Law Revi ew on the

subject.®%® The Court was at that point nearly ready to issue its
sentencing opinion in tw of these cases, and the sentencing
hearings in all of themhad occurred sone tine before that. The
Court reexam ned the relevant precedent, and it becane
increasingly clear that the Court could not “conscientiously and
with due regard to duty and official oath decline the
responsibility” to apply Apprendi and Ring in its sentencing
anal ysi s.

Perhaps it woul d have been better inmediately to have sought
further briefing and argument fromthe parties, but the
Depart ment has al ready appeal ed two of the sentences here
di scussed, thus depriving this Court of jurisdiction to do ought
but explain itself. A third has been transferred to another
judge, and one is not yet ripe for sentencing. As to Jason
Pacheco, the remaining defendant to be considered, such a course
woul d i nvol ve additional nonths of delay, beyond the substanti al
del ay that has already occurred, in informng himof his sentence
and permtting himto be transferred to the facility where he
will serve out the remainder of his sentence. Naturally, the

parties will have an opportunity to raise such argunents as they

303 See Unconstitutionality of Deterninate Sentencing, supra.
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may on appeal, likely with the benefit of the Suprene Court’s

decision in Blakeley v. Wshi ngton. Had the Court not addressed

t hese questions, the defendants woul d doubtl ess have rai sed them
on habeas revi ew anyway, particularly if the Suprene Court

deci des Bl akel ey the way Apprendi and R ng suggest it nust.

Resol ution of the questions the Court has addressed woul d
therefore nerely be del ayed.

There are three aspects to the constitutional questions
raised in this case that make the Court’s decision to address
them appropriate. The first is that they involve individuals’
liberty and the noral force of the crimnal law. If this Court’s
analysis is correct, the Cuidelines have deprived many if not
nost of the crimnal defendants in the federal system of
fundanmental constitutional rights that protect them from
arbitrary exercises of state power. Although the First Crcuit
has denied “that the Apprendi rule can be characterized as a
wat ershed rule of crimnal procedure,”3 there can be little
doubt that the requirenment of proof beyond a reasonabl e doubt and
the right to have a jury determine facts that expose a defendant
to greater punishnent are anong the surest guarantees that an
i ndividual will not be deprived of her liberty in error. The
magni tude of the liberty interests at stake and the need “to

command t he respect and confidence of the conmunity in

304 Sepul veda, 330 F.3d at 60.
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applications of the crimnal |aw, "3 conpel the Court to confront
the constitutional issues in these cases.
Second, the jury is an institution of central inportance in

our system of government, and courts nust jeal ously guard agai nst

encroachnments on the jury’'s province. It is the jury to which
the founders of this nation turned to fill the role of inpartial
fact finder. Its primacy is guaranteed by the United States

Constitution,3® and the American jury systemis our nost vital
day-to-day expression of direct denocracy.®’ There is no other
routi ne aspect of our civic existence today where citizens

t hensel ves are the government. Moreover, beyond invol ving
citizens directly in one of the nost fundamental processes of
governnent, the jury system“injects conmunity values into
judicial decisions” and “allows equitable resolution of hard
cases without setting a | egal precedent.”3® Moreover, jurors’
“very inexperience is an asset because it secures a fresh

perception of each trial, avoiding the stereotypes said to infect

305 W nship, 397 U S. at 364.
%06 U.S. Const. art. Ill, 8 2, cl. 3; id. anends. VI, VII.
307 See Powers v. Chio, 499 U S. 400, 406-07 (1991) (quoting

passages from 1l Alexis de Tocqueville, Denpcracy in Anerica 334-
37 (Schocken 1st ed. 1961)).

308 Note, The Right to a Jury Trial in Conplex Cvil
Litigation, 92 Harv. L. Rev. 898, 898 (1979).
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the judicial eye.”3% |n Massachusetts, Mre. Justice Abrans has
summed up the jury’s enornous contribution as foll ows:

The jury system provides the nost inportant means by
whi ch | aynmen can participate in and understand the

| egal system “It makes themfeel that they owe duties
to society, and that they have a share in its
government. . . . The jury systemhas for sone

hundreds of years been constantly bringing the rules of
law to the touchstone of contenporary comon sense. ” 310

Wthout juries, the pursuit of justice beconmes increasingly
archaic, with elite professionals talking to others, equally
elite, in jargon the el oquence of which is in direct proportion
toits unreality. Juries are the great |leveling and
denocratizing element in the law. They give it its authority and
general i zed acceptance in ways that inposing buildings and
sonor ous openi ngs cannot hope to match. Every step away from

juries is a step which ultimtely weakens the judiciary as the

309 Parkl ane Hosiery Co., Inc. v. Shore, 439 U S. 322, 355
(1979) (Rehnquist, J., dissenting) (quoting H Kalven & H
Zei sel, The Anerican Jury (1966)).

310 Commpnweal th v. Canon, 373 Mass. 494, 516 (1977) (Abrans,
J., dissenting) (alteration and enphasis in original) (quoting 1
W Hol dsworth, A History of English Law 348-49 (3d ed. 1922))
(internal quotation marks omtted), cert. denied, 435 U S. 933
(1978) .
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third branch of governnent.3! The Court nust therefore confront

the issues raised by a reginme that has taken just such a step.
The inpact of the constitutional questions in these cases on

juries suggests a third reason why it is appropriate to address

t hose questions sua sponte. Despite the nagnitude of the

constitutional values at stake, for both crim nal defendants and
for the jury system it is exceptionally difficult for a
constitutional challenge to the Guidelines to enmerge. Even if
ordinary citizens had standing to chall enge encroachnents on the
province of the jury, they would not be likely to do so. Thus,
the only individual remaining to protect these interests is the
defendant. As the Court has already discussed, however, thanks

i n considerable neasure to the Guidelines system the

overwhel mng majority of crimnal cases end in plea bargains. |If
a crimnal defendant has agreed to a plea bargain, she presunably
does not wish to do anything to endanger that bargain, including
chal l enging the validity of the Guidelines. For those few cases
that do nake it to trial, defense |awers tend to be either

appoi nted counsel or overworked Public Defenders, and in either

case their limted time and resources nean that it is typically

311 Hennessey, Cay & Marvell, Conplex and Protracted Cases
in State Courts (National Center for State Courts, 1981).
| ndeed, it may be argued that the noral force of judicial
decisions — and the inherent strength of the third branch of
governnent itself -— depends in no small neasure on the shared
perception that denocratically selected juries have the final say
over actual fact finding.
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all they can do to nmaster the facts of the case and prepare for
trial. In any nunber of these cases, a defendant’s efforts wll
better be spent pursuing a downward departure than chall engi ng
the entire system The Court thus encounters a uni que situation
where a constitutional violation has wi despread effects, but

al nost none of the inpacted people are in a position to chall enge
it.

The Court has thus determ ned that the circunstances of
these cases nake it legally justified and practical to decide the
constitutional questions that the Court has decided. Judges take
an oath swearing to uphold the Constitution, and here the Suprene
Court has articulated a rule of constitutional |aw that applies
to the cases at bar and has consequences of fundanent al
i mportance for the rights of individuals and for the integrity of
our system of governnent. This is thus an appropriate occasion
to make one of those rare exceptions to the general rule against
deci ding constitutional issues not raised by the parti es.

V. THE APPROPRI ATE REMEDY UNDER APPRENDI AND RI NG

Havi ng hel d that the Cuidelines violate Apprendi and Ring,
the Court nust now determ ne the appropriate renmedy. There are a
few options. The first would be to | eave the Cuidelines
framework in place, but require proof to a jury beyond a
reasonabl e doubt of any fact other than a prior conviction that

i ncreases the maxi num sentence beyond that in the offense of
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conviction box. Wre the Court considering these issues at the
begi nning of the crimnal process, Apprendi would also require
t he governnent to include in the indictnment any such facts it
intended to prove.3? Under this approach, at this late stage in
t hese cases, the Court could only inpose sentences based on
of fenses of conviction and prior convictions.

A second option would be to | eave the Cuidelines in place,
and to convene sentencing juries, who could then deci de whet her
t he governnent has proved any aggravating facts (other than prior
convi ction), beyond a reasonable doubt. Once a sentencing jury
made its determi nation, the Court could then determ ne an
appropriate sentence within the range authorized by the jury’s
verdict. Justice Thomas has in fact suggested bifurcation
bet ween the conviction and sentencing portions of the crimnal
process as a nmeans to avoid putting prejudicial information
before the jury that decides the question of innocence or
guilt.s3s

A third option would be to treat the Cuidelines as
i napplicable to these cases, and sinply to |l ook to the sentencing

range and the perm ssible sentencing factors in the rel evant

312 See Harris, 536 U. S. at 564 (“The judge's role in
sentencing is constrained at its outer limts by the facts
alleged in the indictnment and found by the jury.” (quoting
Apprendi, 530 U.S. at 483 n.10) (internal quotation marks
omtted)).

313 Apprendi, 530 U.S. at 521 & n.10 (Thomas, J.,
concurring).
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statutes. In other words, the Court would sentence under the
systemthat existed before the Sentencing Reform Act becane | aw.

As between “Apprendi-izing” the Cuidelines and ignoring them
al together, the Court chooses the former. This approach better
preserves Congress’s goals in passing the Sentencing Reform Act,
whi ch constituted a powerful rejection of the prior system
Mor eover, these cases have proceeded under the assunption that
the CGuidelines systemapplies, and it would constitute too great
a disruption of the defendants’ settled expectations to return to
pre- Sentenci ng Reform Act practice. 1In general, cases in this
District proceed under the assunption that the Cuidelines are
constitutionally valid, and the Court expects that this wll
continue unless and until some higher court confirnms the validity
of this Court’s constitutional analysis. It would cause
considerable difficulty for prosecutors and defense attorneys,
both of whom have limted resources, if the Court effectively
created two conmpletely different sentencing regines within the
District. The difference between proving the existence of
sentencing factors to a judge and to a jury is nuch |less than the
di fference between the regi nes before and after the passage of
t he Sentenci ng Reform Act.

The next question is whether the Court should sinply
sentence based on the offense of conviction and any prior
convi ctions, or should instead convene sentencing juries. Wth
reservations, the Court chooses the forner approach. The jury
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verdicts in these cases cane down sone tinme ago, and rel evant
facts may be too far distant to permt a fair trial on them It
is by no neans clear that the convening of sentencing juries at
this point would conply with the Fifth Arendnent’s guarantee of a
speedy trial in crimnal cases. Had the Court recognized the
constitutional issues in these cases sooner, the Departnent m ght
have been able to prove sufficient facts to achi eve higher
sentences, and the Court regrets that the Departnent has lost its
chance to do so. The Court must err on the side of protecting

t he defendants’ liberty, however, particularly when the
constitutional protections at issue directly inplicate the
reliability of determnations that affect that |iberty.

PART THREE: CASE SPECI FI C ADJUDI CATI ON I N THE GREEN, OLI VERO, AND
PACHECO CASES

Richard Green (Crimnal Action No. 02-10054-W5Y) --
Unconstitutionally Piling on Unproven Conduct

A Factual Background

On Cctober 28, 2002, Richard Green (“Geen”) was convicted
of one count of distributing cocaine base (“crack cocaine”), one
count of theft of governnent property, and one count of attenpted
di stribution of crack cocaine. On March 31, 2003, the Court
sentenced Green to twenty years in prison and both G een and the
Depart ment have appeal ed.

On March 20, 2002, Geen was indicted for (1) conspiracy to

di stribute crack cocaine in violation of 21 U. S.C. § 846 (Count
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1); (2) distribution of crack cocaine in violation of 21 U S.C. 8§
841(a)(1) (Count I1); (3) theft of governnent property in
violation of 18 U S.C. 8 641 (Count VI); and (4) attenpted
di stribution of crack cocaine in violation of 21 U S.C. 8§
841(a)(1) (Count VII). The indictnent specified no quantity in
any of the drug counts. On Cctober 28, 2002, the jury convicted
G een on Counts Il, VI, and VII, but acquitted himof Count I.
At the sentencing hearing, the Departnent submtted to the
Court data that the amount of crack cocaine involved in the
of fenses for which Green was convicted totaled 3.0 grans. 3"
Pursuant to U.S.S.G 8 1B1.3(a)(2), the Departnent sought to
include at |east four additional quanta of crack cocaine in the
cal culation of Green’s sentence: (1) 1.85 grans of crack cocaine
sei zed on Septenber 29, 2001 from Marcus Mller (“Mller”), who
was indicted with Geen; (2) 0.4 grans of crack cocai ne purchased
fromMIler on Cctober 18, 2001; (3) 2.1 granms of crack cocai ne
purchased from M Il er and Christopher Thomas (“Thomas”) on
Decenber 4, 2001; and (4) 41.75 grans of crack cocai ne seized
from98 Crown Point Drive in Hyde Park, Massachusetts. Adding
these quantities to those for which G een was convicted at trial
results in a total of 49.1 grans of crack cocaine allegedly
attributable to Geen. |In addition, the Departnent argues that

at | east another 0.9 granms of crack cocaine is attributable to

314 The anpunt enbodied in Count Il was 0.6 grans and the
amount enbodied in Count VII was 2.4 grans.
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G een based on a “norass of historical evidence denonstrating
that Green had been a central figure in crack distribution at the
[ Franklin Hi Il Housing] Project for years and had been
trafficking quantities far in excess of the ampbunts that were
pur chased or seized in the course of the investigation.”3®
Therefore, the Departnent contends that at |east 50 grans of
crack cocaine are attributable to G een under the Cuidelines.

Mor eover, the Departnent submtted data that attribute to
Green three guns, ammunition, quantities of marijuana, and
vari ous drug paraphernalia seized from98 Crown Point Drive. It
al so sought to include this data as rel evant conduct under the
Gui del i nes.

B. Cal cul ating the Sentence

1. The Constitutional Maxi nmum

Under the Guidelines, the base offense |evel for each of the
drug charges is 12.3%% The base offense level for theft of
governnent property in excess of $1,000 is 6. No enhancenents
were submtted to or found by the jury. Geen’ s crimnal history
category based on his prior convictions is IIl. Thus, the
maxi mum constitutional sentence he could receive on each of the

drug counts of conviction considered separately is 21 nonths, and

315 Dep’t’s Sentencing Mem [Doc. No. 117] at 1-2.

318 As noted above, neither of the drug charges specified a
drug quantity.
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t he maxi num constitutional sentence on the theft offense is 8
nmonths. Were this Court to inpose consecutive sentences,
therefore, the maxi num sentence Green could constitutionally
receive given the jury verdict is 4 years 2 nonths.37 This is
Green’s maxi num potential sentence.

2. Cal cul ating the Mandatory M ni num Sentence under
t he Guidelines

The Cuidelines provide a clear procedure for sentencing a
def endant convicted on nultiple counts. First, counts “invol ving
substantially the same harnf are grouped together.3® An offense
| evel for each group is determ ned either by using the offense
| evel , enhanced by relevant conduct, for the nost serious offense
within the group, or by using the offense |level for the aggregate

gquantity of drugs or noney, if such counts are included wthin

317 The Court recogni zes that the Quidelines would engage in
a nore conplex grouping of crimnal offenses before applying the
crimnal history. See Geen s Pre-Sentence Report Y 100-20. It
is not the Quidelines which govern the maxi mnum sentence here,
however, but the United States Constitution. That is, the
rel evant positive law, including federal statutes and the
Gui del i nes, define the consequences of finding a fact, and the
Constitution determ nes whether, based on those consequences, the
fact must be submitted to a jury and proved beyond a reasonabl e
doubt. Since Geen's crimnal offenses, considered separately,
warrant a constitutionally perm ssible sentence of 21 nonths for
each of the drug offenses and 8 nonths for the theft offense, the
Court deens it constitutionally appropriate sinply to add the
constitutionally avail able nmaxi ma. See Apprendi, 530 U S. at 474
(noting that when a court determ nes the maxi mum perm ssi bl e
sentence for one count of an indictnment, the other counts and the
sentences for themare irrel evant).

38 U.S.S.G § 3D1.2.
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the group.®® In this case, Geen' s convictions of distribution
of crack cocaine and attenpted distribution of crack cocaine are
grouped together under U S.S.G § 3D1.2 for purposes of
sent enci ng.

Section 2D1.1 of the Guidelines governs violations of 21
US.C 8 841(a)(1). The base offense level for Geen's
di stribution and attenpted distribution of crack cocaine is
determ ned by the Drug Quantity Table found at U S.S.G 8§
2D1. 1(c). For Geen’s convictions of Count Il and Count VII, the
total anmount of crack cocaine attributable to himis 3.0 grans.
Thi s anount of crack cocaine results in a base offense |evel of
22, 320

At the sentencing hearing, this Court concluded by a
preponderance of the data before it that Green was an “organi zer”
of many aspects of the offense. Geen' s role in the offense,
therefore, warranted a two-level increase in the offense |evel.?3!
Furthernore, the Court concluded by a preponderance of the data
before it that Green obstructed justice, which warranted an

additi onal two-level increase in the offense |evel. 322

%19 1d. § 3D1. 4.
320 1 d. § 2D1.1(c)(9).

321

d. § 3B1.1(c).

d. § 3C1.1.

322
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Gven Geen's role in the offense and his obstruction of
justice, the adjusted offense |l evel for the crack cocai ne counts
woul d be 26, absent consideration of the relevant conduct at
i ssue. The undi sputed adjusted offense |level for Geen’s
conviction of theft of government property is 6. Under the
mul tiple count provisions of U S.S.G § 3Dl.4, Geen' s conbi ned
adj usted of fense |l evel would be 26. G ven Geen’ s undi sputed
crimnal history category of I1l, the applicable total punishnment
under the Guidelines would be 78-97 nonths. 3%

Wth respect to uncharged conduct, the Court concluded that
the Departnent had failed to denonstrate by a fair preponderance
that the 2.1 grams purchased fromM Il er and Thomas were
attributable to Geen. The Court did conclude by a preponderance
of the data before it, however, that the foll ow ng amounts of
crack cocaine were attributable to Geen: 1.85 granms of crack
cocai ne seized fromMIler on Septenber 29, 2001; 0.4 grans of
crack cocai ne purchased fromMIler on Cctober 18, 2001; and
41.75 granms of crack cocaine seized at 98 Crown Point Drive. In
addition, the Court concluded that at |east another 5 granms of
crack cocaine were attributable to G een, based on the “norass”
of historical and other information cited by the Departnent. The
total amount attributable to Green for Cuidelines purposes,

therefore, is in excess of 50 granms, but fewer than 150 grans.

323 | d, § BA
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Pursuant to U.S.S.G 8§ 2D1.1(c)(4), Geen’s adjusted offense
| evel for the crack cocaine attributable to himis 32, rather
than 22. Mreover, the Court concluded by a preponderance of the
data before it that the weapon seized at 98 Crown Point Drive was
a specific offense characteristic attributable to G een,
requiring a two-level increase.®* After adding two |levels for
Geen's role in the offense and two | evels for obstruction of
justice, as described above, the Court determi ned that the total
of fense | evel would be 38, rather than 26. Gven Geen's
crimnal history category, the applicable m nimum sentence under
the Quidelines is 292 nonths. 3%

Thi s m ni rum sentence under the Guidelines exceeds the
of fense statutory mninmumfor any of the offenses of conviction.
The statutory maxi mnum sentence for distribution or attenpted
distribution of fewer than 5 grans of crack cocaine is 20
years. 3% The statutory nmaxi mum sentence for theft of governnent
property in excess of $1,000 is 10 years.3%’ Under the
Gui del i nes, however, sentences for nultiple offenses are to be

i nposed without respect to congressionally enacted statutory

324 1d. § 2D1.1(b)(1).

325 |d. § 5A. Note that the m ni mum sentence under the
Quidelines is nearly four times greater than that cal cul ated
absent the rel evant conduct at issue.

326 21 U.S.C. §8 841(b)(1)(C (2000).

327 18 U. S.C. § 641.
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maxi ma, but rather with respect to the Guidelines’ nmaxi ma based
on the total punishnment range, up to the aggregate statutory
maxi ma. They specify that if the total m ninmum punishment under
the Cuidelines exceeds the offense statutory nmaxi mum on each of
the counts of conviction, the sentences are to be inposed
consecutively to the extent necessary to achi eve the prescribed
total punishment.?*?® Pursuant to U S.S.G 8§ 5GL.2, therefore, the
Court must inpose consecutive sentences on two or nore of the
counts to achieve the Cuidelines’ prescribed total punishnment.
3. The Sent ence

As will frequently be the case until the Departnent begins
to submt the facts that raise the maxi num sentence ceiling to a
jury, as required by the Constitution, here the m ni mum mandat ory
sentence required by the Cuidelines calculation exceeds the
maxi mum sentence permtted under the Constitution. Thus, this
Court had no choice but to sentence Green to the constitutionally
perm ssi bl e maxi num sentence -- 4 years 2 nonths. As Geen’'s
actual sentence exceeds what the Court now recognizes to be the
constitutionally perm ssible maximum it respectfully recomends
that the Court of Appeals vacate the sentence here inposed and
remand for sentencing in accordance with the constitutional
mandat e.

4. What Actual |y Happened Here, and Wy

%28 U S.S.G § 5QL. 2.
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As noted above, this Court’s full understandi ng of Apprendi
and Ring did not mature until February 2004 and thereafter, first

fromreading the Harvard Law Revi ew Note and thereafter from

reading the briefs in Blakeley v. Washington and the transcri pt

of the oral argument. Still, the Apprendi decision alone
convinced this Court that no consecutive sentences could
thereafter be inposed where uncharged conduct drove the

Gui del i nes m ni rum mandat ory sentence above the hi ghest offense
statutory maxi num The trouble was, by the tinme the Court
confronted this issue in sentencing Geen, several circuit courts
-- including the First Crcuit in an unpublished opinion -- had
rul ed that Apprendi poses no obstacle to calculations that result
in the total punishnment exceeding the highest offense statutory

maxi mum on each particul ar count. 3%

329 Saccoccia v. United States, 42 Fed. Appx. 476, 482 (1st
Cir. 2002) (unpublished opinion); United States v. Wite, 240
F.3d 127, 135 (2d Gr. 2001); United States v. O Neal, 5 Fed.
Appx. 255, 257-58 (4th Cir. 2001) (unpublished opinion); United
States v. Feola, 275 F.3d 216, 219-20 & n.1 (2d Gr. 2001);
United States v. McWaine, 290 F.3d 269, 275-76 (5th Cr. 2002);
United States v. Hollingsworth, 298 F.3d 700, 702 (8th GCr
2002).

This Court has recently held that unpublished decisions and
opi nions issued by the First Grcuit are binding on | ower courts,
even if they are not binding on future First GCrcuit panels.

Al shrafi v. Anerican Airlines, Inc., No. Cv. A 03-10121-W&Y,
2004 WL 1245956, at *7 & n.9 (D. Mass. June 8, 2004); see

Anast asoff v. United States, 223 F.3d 898, 899-905 (8th Cr.),
vacated as noot, 235 F.3d 1054 (8th Cr. 2000) (en banc). As
this Court has expl ained, however, the First Crcuit has not yet
addressed the argunments on which the Court’s holding in Part Two
of this opinion are based.
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The Court thus considered the limts that the Due Process
Cl ause i nposes upon the application of the Guidelines in certain
cases. 3% |In MMIllan, the defendant challenged a Pennsylvania
statute that inposed a m ninmum prison sentence for a defendant
found by a preponderance of the evidence at sentencing to have
“visibly possessed a firearnt in connection with the underlying
substantive offense. Although the Court held that the statute
did not violate the Due Process Clause, it also stated:

[ The Pennsyl vania statute] operates solely to limt the
sentencing court’s discretion in selecting a penalty
within the range already available to it wthout the
speci al finding of visible possession of a firearm

[ The statute] “ups the ante” for the defendant only by
raising to five years the m ni num sentence which may be
i mposed within the statutory plan. The statute gives
no i npression of having been tailored to permt the

Vi si bl e possession finding to be a tail which wags the
dog of the substantive offense. 3%

In other words, the Court recognized that the Due Process O ause
l[imts -- at some point -- the use of relevant conduct in
sent enci ng.

The First Circuit extended MM llan’s reasoning in United
States v. Lonbard.*¥? Lonbard involved a challenge to alife
sentence based on rel ated conduct -- two nurders of which the

def endant had been acquitted in state court -- where the

330 See McMIlan, 477 U.S. at 88; United States v. Lonbard,
72 F.3d 170, 182-83 (1st Cir. 1995).

3% McMllan, 477 U. S. at 88 (enphasis added).
82 72 F.3d 170 (1st Cir. 1995).
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under | yi ng substantive of fenses were firearns viol ations. 33

Apart from consideration of the nurders, the defendant’s offense
| evel woul d have translated into a sentencing range of 262-327
nont hs. 3  The court held that the |ife sentence enhancenent

i nplicated the Due Process Clause and that the sentencing court
had the authority to consider a downward departure because the
enhancenment was an inpermssible ““tail which wags the dog’ of
defendant’s trial and conviction.”®5 The First Crcuit explained
t he reasons supporting its hol di ng:

Qur concerns have arisen froma situation where
acquitted conduct calling for a chall enged sentence
increase is itself very serious conduct, substantively
nore serious than the offense with which defendant was
charged, where consideration of that conduct resulted
in an enornmous increase in the sentence (including
possi bly beyond the sentence that woul d have been

i nposed for a conviction), where the ultimte sentence
is itself enornous, and where the judge is seem ngly
mandated to i npose that sentence. Such a situation
increases the risk that what the judge is required to
and in fact is sentencing the defendant for is not the
convi cted offense as enhanced by rel evant conduct, but
directly for conduct as to which the defendant has not
been charged, tried by a jury, nor convicted on proof
beyond a reasonabl e doubt . 3¢

Al though the First Grcuit noted that Lonbard m ght be an

“unusual " case, %7 simlar concerns arise in the instant case.

33 1d. at 172.

3% 1d. at 175 n.6.

335 |d

3% 1d. at 186 (footnote onmtted).
37 1d. at 187.
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First, consideration of the conduct here would result in a
Gui deline range increase fromapproximately six to eight years,
to approximately twenty-four to thirty years.3® Such an increase
i s enornous, especially considering that the statutory nmaxi mum
sentence for distribution of crack cocaine in this case is twenty
years. Second, the Court is mandated to inpose that sentence
because under U S.S.G 8§ 5GL.2, where a defendant is convicted of
mul ti ple counts, a sentencing judge is required to inpose
consecutive sentences in order to achieve the total punishnent
prescribed by the Cuidelines.?*° The “relevant conduct” here
represents nore than an “enhancenent”; it is the conduct for
whi ch Green woul d be sentenced.

A recent opinion by the First Grcuit does not command a

different result. In United States v. Goodine, **° the court held

3% As the First Circuit noted in Lonbard, “[w] hether an
increase in a sentence is enornous is a matter of degree, not
resol ved sinply by the | abel of ratios, percentages, or the
like.” 72 F.3d at 186 n.23. The Court is satisfied that the
i ncrease contenplated in this case is sufficiently |arge.

3% gSpecifically, the Sentencing Guidelines state:

| f the sentence inposed on the count carrying the

hi ghest statutory maximumis | ess than the total

puni shment, then the sentence inposed on one or nore of
the other counts shall run consecutively, but only to

t he extent necessary to produce a conbi ned sentence
equal to the total punishnment. 1In all other respects,
sentences on all counts shall run concurrently .

U.S.S.G § 5GL.2(d).
340 326 F.3d 26 (1st Cir. 2003).
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that “[p]ermtting the judge to nake a determ nation as to drug
guantity is not permtting the tail of the sentencing to wag the
dog of the substantive offense.”3! At trial, Goodine was

convi cted of possession with intent to distribute at |east five
but less than fifty grams of crack cocai ne, but the sentencing

j udge determ ned by a preponderance standard that he was
responsi bl e for 309.2 grans. 3?2 The judge sentenced him
accordingly.®2® The First Circuit’s opinion does not discuss the
details of the sentencing judge' s findings, but it appears that
&oodine is readily distinguishable fromthe instant case. In
&oodi ne, the defendant was convicted of possession with the
intent to distribute. Thus, the anmount of drugs in his
possession was rel evant for sentencing upon that conviction and
the sentencing judge so found in that case.

In the instant case, however, the so-called “rel evant
conduct” that would drive the Guidelines skyward is far nore
attenuated. The data submitted here includes the 41.75 grans of
crack cocai ne seized from98 Crown Point Drive and, nore

strikingly, a vague “norass” of historical information about

Green’s previous illicit, drug-related conduct that suggested
Green was responsible for much nore. 1In other words, this data
41 1d. at 32.

342 1d. at 27-28.
33 1d. at 28.
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represents information concerning conduct especially separate and
apart fromthat upon which Geen was convicted. Wile the
GQuidelines may define this data as “relevant conduct,” it differs
markedly in quality and quantity fromtypical drug quantities
determ ned at sentencing. This conduct, fromsone other tinme and

pl ace, is de facto the conduct for which Geen is sentenced under

the Cuidelines, but it was denonstrated by a nere preponderance
standard, not beyond a reasonabl e doubt. 34

In this case, the Court fulfilled the Guidelines’ nandate to
draw “factual” conclusions fromthe record before it. The
Quidelines state that it is “appropriate” that facts relevant to
sentenci ng be denonstrated by only a preponderance and the
Suprene Court has validated that approach.3% The Suprene Court,
however, has | eft open the question “as to whether, in extrene
ci rcunst ances, relevant conduct that would dramatically increase
t he sentence nust be based on clear and convinci ng evi dence, " 34
suggesting that extrene cases m ght present inperm ssible tail-
waggi ng. Mreover, the First Grcuit has held that the

application of the Guidelines in a particular case nay present a

344 One circuit court has ruled that in exceptional cases
proof by clear and convincing evidence is required at sentencing.
United States v. Hopper, 177 F.3d 824, 833 (9th Cr. 1999); but
see United States v. Layne, 324 F.3d 464, 473 (6th Cr. 2003).

345 See, e.0., United States v. Watts, 519 U. S. 148, 156
(1997).

346 1d. at 156-57.
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constitutional violation.®’ This is precisely what the Court

hel d when sentencing G een. As applied in this case, the

“rel evant conduct” provisions of the Guidelines, in violation of
the Due Process C ause, constitute a tail wagging the dog of the
substantive of fenses for which Geen was convi ct ed.

Accordingly, for the purpose of calculating the Guidelines
in what the Court then considered a constitutional manner, it
attributed to G een neither the 41.75 grans of crack cocai ne
seized from98 Crown Point Drive, nor any anount derived fromthe
“morass” of other historical information, since to do so would
violate the Due Process Cl ause, as discussed above. At
sentencing, the Court did not find by a preponderance that the
2.1 grams of crack cocai ne purchased fromMIler and Thomas were
attributable to G een. Therefore, the total anobunt of crack
cocaine attributable to G een was 5.25 grans.3® Geen’s adjusted
of fense level, therefore, was 26.3%° The Court added two | evels
for Geen's role in the offense and two |levels for Green’s
obstruction of justice, but the Court did not add two |evels for

G een’s special offense characteristic -- the weapon sized from

347 Lonmbard, 102 F.3d at 3 (1st G r. 1996) (“A challenge to
the constitutionality of the guidelines as applied is certainly a
permtted subject for an appeal . . . .7).

348 This total conprises the 3.0 grans for which G een was
convicted; 1.85 grans seized fromMIler on Septenber 29, 2001;
and 0.4 grans purchased fromMIler on Cctober 18, 2001.

39 U.S.S.G § 2D1.1(7).
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98 Crown Point Drive -- because to do so would simlarly violate
t he Due Process Cl ause as inpermssible tail waggi ng under the
GQuidelines. Geen' s adjusted offense |evel, therefore, was 30.
Gven a crimnal history category of Il1l, Geen's total

puni shment woul d be 121-151 nonths.*° In addition, the Court
invoked its discretion under U S.S.G 8§ 5K2.0 and departed upward
to twenty years (240 nonths) because the Court considered such an
upward adj ustment just, given the data before it. The Court now
recogni zes that each of the upward adjustnents it nmade was
unconstitutional in light of the analysis in Part Two of this
menor andum

1. WIlliamdivero (Crimnal Action No. 01-10469-W5Y) —-
Starkly Illegal Fact Bargaining

A | nt roduction
On Decenber 12, 2002, Wlliamdivero (“divero”) was
convi cted of one count of conspiracy to distribute cocaine in
violation of 21 U S.C. 8§ 846. On June 5, 2003, the Court
sentenced Aivero to a termof 4 years (48 nonths) in prison
1. Backgr ound
On Decenber 20, 2001, a grand jury returned an indictnent

agai nst twenty-one defendants, charging each of them inter alia,

with conspiracy to distribute nore than 5 kil ograns®! of cocaine

350 Id. § 5A

%1 At trial, the evidence denpnstrated that the overarching
conspiracy had, in fact, handled nore than 260 kil ograns of
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inviolation of 21 U S.C. 8 846. Fifteen defendants pled guilty
to the crines charged against them and five proceeded to trial.
Seven of these defendants pled guilty on the very eve of trial. 3?2
Aivero was originally anmong this nunber. Pre-plea pre-sentence
reports had been prepared concerning each of these defendants,
including Divero. divero' s pre-plea pre-sentence report
described himas a mnimal participant (consistent with the
proposed pl ea agreenent).?*23 No nention of any weapon or any
enhancenent due to the possession of a weapon was nmade in either
the pre-plea pre-sentence report or the plea agreenent.®** The

pl ea colloquy with Aivero proceeded until the Court inforned
Aivero that, were he to plead guilty, the Court would nost
likely remand himto custody i medi ately. That was the dea
breaker for Aivero, as he had conme up from New York. divero

t hus proceeded to trial on Novenber 5, 2002 with three other co-

cocai ne.

32 One defendant, Marcos Perez, died while in pre-trial
detenti on.

33 |In its proposed plea agreenment with Qivero, the
Department “agree[d] that Defendant’s Base O fense Level should
be reduced by four levels pursuant to U S.S.G § 3Bl.2(a).” The
Department changed its position at Aivero s sentencing
subsequent to trial and argued that he should not receive any
reduction for his role in the offense.

3%4 Al t hough the proposed plea agreenent [Doc. No. 319] was
enbodied in a letter to Aivero s counsel dated Cctober 14, 2002,
the Departnent filed the docunent with the Court on Cctober 30,
2002, just prior to the commencenent of trial on Novenber 5,
2002.
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def endants. On Decenber 12, 2002, a jury convicted all four co-
defendants in that trial of conspiracy to distribute cocaine.
2. The Departnent’s Case against divero

The conspiracy at issue in this case conprised an extensive,
conpl ex, and pernicious drug distribution ring, |ed by Raphael
Yej e-Cabrera (“Yeje-Cabrera”). Many of the principal players in
t he organi zati on were nenbers of Yeje-Carbrera s inmmedi ate or
extended famly. At trial, the Departnment adduced evi dence that
A ivero worked on behal f of the organization in New YorKk.
Specifically, the Departnment sought to prove that divero was a
menber of the organization and that nore than 5 kil ogranms of the
cocaine in question were attributable to him-- that is, he could
reasonably have foreseen transactions involving that amount in
furtherance of the conspiracy.

a. Drug Weight Attributable to Aivero

By late 2002, this Court was deep into exploring the
inmplications of Apprendi. Since the drug weight attributable to
a defendant in a drug conspiracy may in turn establish the
statutory offense maxi mum sentence, the Court had comrenced
submitting that issue to the jury over the Departnent’s
obj ecti on.

The Departnent argued to the jury that Aivero was

responsible for nore than 5 kilograns of cocaine. Inits
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instructions to the jury with respect to the anmobunt of cocai ne
attributable to each defendant, the Court said:

If you find the person guilty [of conspiracy], but only
if you find the person guilty . . . | want you to tel
me a third thing. And then it’s right here. |If
they’'re guilty of conspiracy how much cocaine is

i nvol ved?

Now, why do | need to know that? Wy is that part
of the proof? And this, too, the governnent’s got to
prove this beyond a reasonable doubt. Wy is that
i mportant?

Well no secrets about that. It bears on the
sentencing. And while sentencing is left tone, if a
person’s guilty I need to know how much. And | wll
tell you precisely how this works.

| want you to ask yourself, if you find the person
guilty, . . . how nuch cocaine is involved beyond a
reasonabl e doubt. . . . And understand it can be
different amounts for different people. Wy? Because
they were in the conspiracy at different tinmes or
because they, though they conspired and they clearly[,]
willfully, know ngly joined a conspiracy . . . [,] they
didn’t know and it wasn’t reasonable that they would
know that a specific shipnent in a specific amunt was
goi ng down.

So it could be different amounts for different
people. It doesn't automatically follow that it’s the
sane anount.

And in analyzing this | want you to analyze it
really at three different levels. . . . If you can
tell me beyond a reasonabl e doubt how much with respect
to a particular individual charged here, tell ne that
amount and wite it here in this blank.

Now that’s the nost specific. |[If you can do that
you're required to do that, beyond a reasonabl e doubt,
unani nousl y, focusing on the individual accused.

But let’s say you can’'t do that. Because you
can’t agree or the evidence doesn’'t persuade you beyond
a reasonabl e doubt. Then what | need to knowis, is it
nore than five kilogranms. Again no secrets. That's a
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break point in the law. That's sonmething | need to
know. The governnment alleges that it’s nore than five
kilogranms. So just tell ne, if you can’'t say a
particul ar amobunt beyond a reasonable doubt . . . it’s
perfectly appropriate that you then say to ne beyond .
five kilograms. And again the burden of proof on
t he governnent is beyond a reasonabl e doubt as to this.

But let’s say that you can’t say that but you are
satisfied beyond a reasonabl e doubt that the person is
guilty of conspiracy to possess cocaine wth intent to

distribute it. If you are you would check guilty but
| eave the blank blank. If you can’t agree it’s still a
valid verdict. | will then properly be instructed as

to what I'"mto do, but we just don’t know how nuch was
t he ambunt that the person reasonably was in the
conspiracy for. And that's a perfectly valid verdict.

Now logically . . . you could, theoretically you
could find all these people not guilty, you could find
sonme of themguilty and sonme of themnot guilty, you
could find all of themguilty. And the same is true
for the amounts. . . . [T]lhey could be guilty for
di fferent amounts, or if you couldn’'t agree beyond a
reasonabl e doubt you could | eave that blank, or sone
could be guilty for specific amunts and ot hers you
woul d say, well, beyond five kilogranms, and others you
woul d | eave bl ank. Those are all theoretic
possibilities. Those are all commtted to your w se
and good judgnent. %5

The verdict formsubmtted to the jury asked whether Qivero
was guilty of conspiracy to distribute cocaine. The verdict form
al so asked the jury to specify a particular anount of cocaine
attributable to Aivero, if possible. The jury found Aivero

guilty, but it neither specified a particular drug weight, nor an

35 Jury Instructions at 26-29.
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amount over five kilograns; that is, the jury left the space
referenci ng drug wei ght bl ank. 36
b. The Weapon

At trial, the Departnent adduced evi dence that a search of
Aivero' s bedroomrevealed a Smth & Wesson nine mllineter
handgun. The United States Probation O fice (the “Probation
Ofice”) was not apprised of any of this evidence at the tine it
prepared the pre-plea pre-sentence report for Aivero, which it
submtted to the Court. Accordingly, it could not -- and did not
-- make reference to the handgun.

B. The Constitutional Mximum Sent ence

Since the Departnent failed to prove beyond a reasonabl e
doubt any particul ar anmount of cocaine attributable to M.
Aivero due to his participation in the conspiracy, the base
offense level is 12.%7 Hi s crimnal history category is |I. The
maxi mum constitutionally perm ssible sentence is, therefore, 16

nont hs. 358

36 |n contrast, the jury found Yeje-Cabrera guilty and
attributed nore than 260 kil ograns of cocaine to him
Accordingly, the Court sentenced himon March 26, 2003 to a term
of life in prison. The jury found Wlfredo Perez (“Perez”)
guilty of conspiracy involving nore than 5 kil ograns of cocai ne.
The Court sentenced Perez to a termof 360 nonths in prison on
March 25, 2003. The Jury found Nerys Cabrera guilty but --
simlar to Aivero -- did not specify any drug wei ght
attributable to her. The Court sentenced her to a termof 63
nonths in prison on March 19, 2003.

%7 U.S.S.G § 2D1.1(c)(14).
3%8 | d. § BA.
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C. The Mandatory M ni mum Cui del i nes Sent ence

Pursuant to U.S.S.G 8§ 2D1.1(a)(3), the base offense | eve
for conviction of conspiracy to distribute cocaine is determ ned
by the Drug Quantity Table found at U S.S.G 8§ 2D1.1. The
Depart ment here adduced evidence at trial that would have
permtted a finding that nore than 150 kil ograns of cocai ne were
attributable to Aivero. O course, the jury did not find that
anount -- or any particular anmobunt -- attributable to Adivero
beyond a reasonabl e doubt. |If the anpbunt attributable to an
i ndi vidual convicted of this crinme neets or exceeds 150
kil ograns, the base offense |evel under the Guidelines is 38.°3%
The Departnent al so adduced evidence at trial that federal agents
found a handgun in divero s bedroomduring a search. Under
US. S.G 8§ 2D1.1(b)(1), the handgun would trigger a two-1eve
enhancenment as a specific offense characteristic, resulting in an
total offense level of 40 for Aivero. divero' s crimna
hi story category was |, and, therefore, the Quidelines
i mpri sonnment range would be 292 to 365 nont hs. 36°

At sentencing, the Court considered itself bound to

attribute no nore than 499 granms of cocaine to Aivero, 3! did not

3% U S.S.G § 2D1.1(c)(1).
360 | d. § BA.

%1 |1f the Court attributed 500 grans of cocaine to Aivero,
t he statutory maxi mum puni shnent woul d i ncrease fromtwenty years
tolife in prison. See 21 U S.C § 841(b)(1)(B)(ii)(ll), (c);
see also id. 8 846. No quantity of cocaine was proved to the
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i ncrease the offense | evel pursuant to the evidence of the
handgun, and reduced the offense | evel by four levels for
Aivero's role in the offense. The Court’s conclusions resulted
in a total offense level of 20. Gven Aivero' s crimnal history
category of I, the CGuidelines range was 33 to 41 nonths. The
Court, however, departed upward and sentenced AOivero to a term
of 48 nonths in prison.
1. The Weapon and Departnental Fact Bargai ni ng

Wth respect to the weapon recovered fromdivero's
apartnent, the Departnent engaged in constitutionally
i nperm ssi bl e fact bargaining. Fact bargaining -- as opposed to
acceptabl e charge bargaining -- is:

t he know ng abandonnent by the governnent of a materi al

fact devel oped by | aw enforcenent authorities or froma

W tness expected to testify in order to induce a guilty

plea. It usually involves ignoring a quantity of drugs

or the possession or use of a firearmreasonably

attributable to a defendant and form ng part of his or

her rel evant conduct . 3

The Cui delines thenselves -- which are mathematically driven at

sentencing by these so-called “facts” -- state that “it is not

jury beyond a reasonabl e doubt, so Apprendi forbids sentencing
enhancenments based on drug quantity.

362 Berthoff, 140 F. Supp. 2d at 62 n.19. |In Berthoff, this
Court denied the petition for habeas corpus but granted a
certificate of appealability (“COA”) on the issue of fact
bargaining. In affirmng this Court’s denial of habeas in
Berthoff, the First Circuit held that the COA was i nappropriately
issued in that case, but it “acknow edge[d] that the district
court raise[d] serious and troubling issues regardi ng sentencing
disparity that nmerit careful consideration in an appropriate
case.” 308 F.3d at 129 (enphasis added).
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appropriate for the parties to stipulate to m sl eading or
nonexi stent facts, even when both parties are willing to assune
t he exi stence of such ‘facts’ for purposes of the litigation.”36
| ndeed, fact bargaining “involves a fraud on the court as the
government’s recital of material facts during the plea colloquy
and at sentencing necessarily must omt or at mninmum gl oss over
facts material to sentencing.”®4 Utimtely, massive sentencing
disparities result from such conduct. 365

Prior to the Berthoff decisions, the First Crcuit was

presented with the issue of fact bargaining in United States v.

Rodri guez. 3¢ Al though the First Crcuit held that fact
bargaining in that case did not constitute a constitutional
violation, this Court explicated the shortcom ngs of that opinion
in Berthoff.3%” Wthout reiterating those deficiencies and
encouraged by the First Grcuit’s acknow edgnent in its

Bert hoff opinion that fact bargaining raises “serious and
troubling issues,”®8 this Court will not acquiesce in a fraud in

this case.

%3 U, S.S.G § 6B1.4 cnt.
%4 Berthoff, 140 F. Supp. 2d at 62.
%5 | d. at 63-64.
%6 162 F.3d 135, 150-53 (1st Gir. 1998).
%7 See 140 F. Supp. 2d at 65-67.
%8 308 F.3d at 129.
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Here, the Departnment drafted a plea agreenment for Aivero --
who was prepared to accept it -- that nmade no nention of any
weapon. Likewi se, the Probation Ofice' s pre-plea pre-sentence
report contained no such reference. After Oivero chose to
exercise his Sixth Amendnent right to trial by jury, the
Department submitted information at sentencing that attributed a
weapon to Aivero and argued that his sentence should therefore
be increased. It is undisputed that the Departnent was in
possession of this weapon at the tinme it drafted the plea
agreenent. \Wen asked about the disparity at the sentencing
hearing, the Department nmerely responded that, in the course of
preparing for trial, further information regarding the weapon
mani fested itself, and though that information was not previously
avai l able, it was nonethel ess perfectly ripe for consideration at
sent enci ng. 3¢°

The Court rejected the Departnment’s characterization
First, nothing new about the weapon or its appropriate
attribution surfaced at trial; the Departnent was well aware of
t he weapon prior to trial. Second, and nore inportantly, it was
clear to the Court that the Departnent had used the weapon as a
negotiating chit prior to trial. 1In a very real way, the
Department burdened Aivero s exercise of his Sixth Amendnent

right by offering to withhold evidence of the weapon if he waived

39 Disposition Tr. at 17-18.
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his right to a trial and saved the Departnent the burden of
trying him The Cuidelines, however, already recognize the
benefits accruing froma guilty plea by awarding a two or three-
| evel reduction for “Acceptance of Responsibility.”%° The
Departnment’s fact bargai ning unconstitutionally placed additional
and i nperm ssi ble burdens on Aivero’ s Sixth Anmendnent right to
trial. Accordingly, although the Court concluded by a
preponderance of the data before it at sentencing that the weapon
was attributable to AQivero, the Court refused to increase
Qivero' s offense | evel because the Departnent had engaged in
unconstitutional fact bargaining. !
2. Aivero's Role in the Ofense

The Cuidelines permt a sentencing judge to reduce the
of fense level in a case based on the convicted individual’s
“Mtigating Role.”®2 Specifically, if a sentencing judge
concl udes that an individual was a “mnor participant,” a
“mnimal participant,” or sonething in between, the judge may
reduce the offense level by two, three, or four levels. Inits
draft plea agreenent, the Departnent stated that it believed

A ivero should receive a four-level reduction, but it changed its

30 U.S.S.G 8§ 3E1.1.

371 Of course, under the Court’s new understandi ng of
Apprendi, increasing the sentence range based on the gun woul d be
unconstitutional .

32 U.S.S.G § 3Bl1.2(a).
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position at sentencing. Wen the Court asked about the
di screpancy, the Department responded that

It does not constitute fact bargaining to | ook at the

evi dence at the state of its devel opnent and nake

certain conclusions. As the evidence devel ops and nore

: people are interviewed and you becone involved in

preparing for trial, that is precisely the reason that

the three points in the guidelines are given to you for

acceptance of responsibility and not given to you if

you go to trial.?3™

The Court found this answer to be disingenuous. Cearly,
the four-1level decrease recommendati on was another chit during
pl ea negotiations; the Departnment did not believe Aivero to be a
m nimal participant just before trial, only to “discover” during
trial that he was not. Because the Court did not believe the
Departnment’ s representation to be entirely truthful, it reduced
Aivero' s offense level by four |evels.

The Court notes, however, that the Departnent m ght have
advanced a far nore conpelling answer to the Court’s question.
Prior to trial, Oivero was prepared to plead guilty to
conspiracy with respect to all 260 kil ogranms of cocaine. Based
on the jury's verdict and the Court’s conclusions at sentencing,
however, the relevant drug quantity could not exceed 499 grans.3*
The Departnent m ght have argued that, with respect to the

overal | conspiracy involving 260 kil ograns to which the draft

pl ea agreenent referred, Aivero was indeed a mninma

373 Disposition Tr. at 21-22.
374 See Part Three, Section Il.C. 3, infra.
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participant. Wth respect to 499 grans, however, Odivero was not
a mniml participant. Therefore, the Departnent m ght have
argued that a four-level reduction for Aivero's role in the
of fense was not warranted at sentencing, although it may well
have been an appropriate recommendati on during plea negotiations
i nvol ving the overarching conspiracy. The Departnent did not
make this argunent.
3. Drug Weight Attributable to Aivero

At sentencing, the Departnent argued dubiously that the
Court should attribute the entire 260 kil ograns to divero,
t hereby increasing Aivero s maxi mum Gui delines sentence to life
in prison. The Departnent grounded its argunent in Derman v.

United States.®® In Derman, the defendant was convicted of

conspiring with another defendant to manufacture and distribute
marijuana.®® Specifically, the enterprise consisted of a |arge
mari j uana- growi ng operation housed in an underground
greenhouse. ®7 Drug quantity -- the relevant neasure of which was
t he nunber of marijuana plants involved -- was a contested issue,
but the district court judge did not instruct the jury on the
guestion of drug quantity. The judge then found that the

def endant was responsible for nore than 1,000 plants, for which

375 298 F.3d 34 (1st Gr. 2002).
3% 1d, at 37-38.
37 1d. at 37.
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t he maxi mum statutory sentence is life in prison.%® The
petitioner argued that this constituted an Apprendi violation.
On appeal froma denial of habeas relief, the First Grcuit held
that “[t]he rule, then, is that the governnent need only all ege
and prove to the jury the bare facts necessary to increase the

statutory sentencing maxi numfor the conspiracy as a whole.”3%?®

In other words, so long as the jury finds beyond a reasonabl e
doubt “that the conspiracy involves a drug quantity that

sur passes the threshold anbunt needed to trigger the rel evant
(higher) statutory maxi mum” the judge nmay determ ne the anount
of drugs attributable to an individual conspirator w thout
violating Apprendi.3° The Departnent interpreted the First
Crcuit’s holding in Derman to nean that here, where the jury
found Yej e-Cabrera responsible for 260 kilogranms, Aivero -- as
his convicted co-conspirator -- was al so responsible for the
anount of the conspiracy as a whole where the jury did not nmake a
specific individualized determ nation. Such an application of

Der man, however, i s unwarranted.

378 |d
379 1 d. at 43.

380 |d. at 43 n.4. In Derman, the court ruled that an
Apprendi error had occurred, but that error related to the
failure to have the jury determ ne the nunber of plants involved
in the conspiracy. 1d. at 43. Here, the jury did nmake such a
determ nation, at least with respect to Yeje-Cabrera and Perez.
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The First Circuit has cautioned that Derman will not
necessarily apply in all cases. The First Crcuit said
subsequently that:

[We recogni ze that [Derman] is not necessarily the

| ast word on the subject. Conceivably, borrow ng from
rel ated doctrines, one could construct a foreseeability
test of sone kind -- attributing to each defendant the
amount that the individual agreed upon, actually

handl ed, and reasonably coul d have foreseen that others
woul d handl e -- and could ask the jury by speci al
interrogatories to identify such an anount. 38

The court noted that “Derman itself involved a relatively sinple
conspiracy” and that, “[i]n such cases, it would be a sinple
matter for the governnent to indict on the charge that a
particul ar defendant joined an agreenent to possess the quantity
of drugs . . . and to seek a special verdict to that effect.”38
However :

That sinpl e approach may break down for nore conpl ex
conspiracies involving nultiple transactions of

di fferent amounts of drugs inported at different tines,
with a shifting cast of actors. A series of problens
inplicating sentencing then arises. A particular

def endant, for exanple, may have agreed to inport seven
kil ograns of a drug, but not agreed to inport ten,

al though it was reasonably foreseeable to himthat his
coconspirators would inmport ten. O a particular

def endant may have gone in and then out of a
conspiracy. . . . Sone of these problens m ght be
solved by nore specificity in indictnents, by tailored
instructions, and by special verdicts. 38

%1 United States v. Nelson-Rodriguez, 319 F.3d 12, 46 (1st
Cir. 2003).

382 |d
383 | d. at 46-47.
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This Court heeded the First Grcuit’s cautions in Nel son-
Rodriqguez in this case. This case was a conpl ex, hub-and-spoke
conspiracy, in which various defendants played vastly different
roles. At |east twenty-one people were involved in this |arge
cocai ne operation that spanned many states and involved mllions
of dollars. Whereas Dernman involved a “relatively sinple
conspiracy,” the instant case presented a “conpl ex conspirac[y]
involving multiple transactions of different anpbunts of drugs .

with a shifting cast of characters.”®** Consonant with the

reasoning in Nelson-Rodriqguez, the Court in this case tailored

its jury instructions by asking the jury to determ ne the anmounts
attributable to each defendant -- and the jury conplied. Indeed,
the jury’s verdict was entirely consistent with the evidence
presented and the instructions supplied. As the masterm nd or
“hub” of the conspiracy, Yeje-Cabrera was responsible for all 260
kil ograns. One of his |ieutenants, Perez, was responsible for
nore than five kilograns. Al of this the jury determ ned beyond
a reasonabl e doubt .

The Departnent failed, however, to prove beyond a reasonabl e
doubt that Aivero was responsible for nore than five kil ograns.
Having dutifully differentiated between the various
coconspirators, the jury provided the Court with an appropriate

foundation for Aivero’ s sentencing. According to the

384 |d
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Department, however, the Court should have ignored the jury’s
finding, concluded by a preponderance of the data before it that
A ivero was responsible for the amount of the conspiracy as a
whol e (260 kilograms), and ruled that the statutory maxi mumis
life -- not twenty years. The Court appropriately refused to do
any of these things.

|f the Departnent’s request were honored, “a judge-nade
factual determ nation” would inperm ssibly “boost[] the
def endant’s sentence beyond the basic statutory nmaxi mum ” 3
Therefore, consonant with Part Two above, the Court rules that
where the jury is asked to find beyond a reasonabl e doubt whet her
a particular coconspirator is responsible for a particular drug
wei ght that triggers an increase in the CGuidelines maximm
sentence and the jury does not so find, the jury' s finding

determ nes the constitutionally perm ssible nmaxi rum sentence. 38

D. The Proper Sentence
Since the Court’s conclusions -— even excludi ng the weapon
and awarding a mnimal role dowward adjustnment — result in a

m ni mum mandat ory QGui del i nes sentence of 33 nonths while the
constitutionally perm ssible maxi num sentence is 16 nonths, the

Court’s 48 nonth sentence is inproper and, having | ost

%85 United States v. Robinson, 241 F.3d 115, 121 (1st Gr
2001) .

36 See United States v. Goodine, 326 F.3d 26, 32 (1st Cir
2003) (noting that “a jury's determ nation [of drug weight] wll
cap the maxi num sentence a judge can inpose”).
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jurisdiction, 7’ the Court respectfully reconmends that its

sentence be vacated and the case renmanded for resentencing. 38

%87 Havi ng di scovered an error in its sentencing
cal cul ations, the Court attenpted to vacate its sentence on June
11, 2003 [Doc. No. 580], but -- unknown at that time -- a notice
of appeal [Doc. No. 579] had already been filed, thereby
depriving this Court of jurisdiction. Accordingly, the Court
vacated its June 11th order on July 7, 2003.

388 The sentencing of WIlliam divero has produced a curious
offshoot. It is best described by a scholarly commentator:

i. Judge Young' s experiences with the House
Judiciary Comm ttee.

On June 5, 2003, Judge Young sentenced WIIiam
Oivero to four years in prison for participating in a
conpl ex drug conspiracy. The pre-sentence report in
M. divero s case, however, had recommended a m ni mum
sentence of twenty-four years. Due to the underlying
reasons for Judge Young s reducing M. divero’'s
recommended sentence, Judge Young's actions did not
technically constitute a departure. Further, it was
unli kely the Feeney Anendnent applied to M. Aivero’'s
sentenci ng because all of M. divero s crimnal
actions pre-dated Feeney’'s passage. Nonet hel ess,
citing to his reporting duties as a Chief Judge under
28 U.S.C. 8 994(w), Judge Young wote a special letter
to F. Janes Sensenbrenner, Chairman of the House of
Representatives Conmttee on the Judiciary, on the day
of sentencing to explain the reasons for his reduction
of M. Aivero' s sentence.

Al nost nine nonths after sending his letter, Judge
Young received a witten response from Jay Apperson
who serves as Chief Counsel for the House Judiciary
Comm ttee and who was a primary architect of the Feeney
Amendnent. Jay Apperson’s letter requested a copy of
four documents: (1) the opinion fromM. divero's
case; (2) M. divero' s initial plea colloquy; (3) a
full transcript of M. Qivero' s trial; and (4) a ful
transcript of M. Aivero' s sentencing hearing. Judge
Young forwarded all of the docunments requested, except
for the opinion, which had not yet issued, within
twenty-four hours of receiving Apperson’s
correspondence.
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I11. Jason Pacheco (Crimnal Action No. 01-10469-W5Y) -- Fact
Bar gai ni ng -— Again

A Prior Proceedings
On Decenber 20, 2001, a grand jury returned an indictnent

agai nst twenty-one defendants, charging each of them inter alia,

Wi th conspiracy to distribute nore than 5 kilograns of cocaine in

Jay Apperson’s letter was problematic in two ways.
First, the Feeney Amendnent only requires district
courts to report to the Sentencing Conmi ssion and to
the Justice Departnent, not to the House Conmittee on
the Judiciary. Accordingly, the |legal basis for
Apperson’s “request” is not readily apparent. More-
over, the alleged purpose of Apperson’'s letter, to
“request” docunents, is questionable. In Judge Young's
| etter of June 5, 2003, Judge Young told F. Janes
Sensenbrenner that he would be posting “the initial
pl ea col loquy, the full trial, and the full sentencing
hearing” on a publicly-accessible internet site and,
further, that he would “transmt a copy” of the opinion
in the case as soon as it issued. Even so, Apperson’s
| etter requested these very sanme docunments. Thus,
Apperson’s “request” seens unnecessary unless its
actual purpose was to intimdate or to assert sone
legally unidentifiable authority.

As of the date of this witing, Judge Young
remai ns unaware of the stage or nature of the Judiciary
Commttee’'s inquiry regarding him There has been no
suggestion of |egislative action against Judge Young,
as there has been with respect to Judge [Janes M|
Rosenbaum Nonet hel ess, according to Judge Young, the
fact of his correspondence with the House Judiciary
Comm ttee has “rippled quietly through all the highest
| evels of the judiciary.” |In fact, when Judge Young
recently net Judge Carolyn King, Chief Judge of the
Fifth Crcuit, he was surprised to | earn that she knew
all about his interactions with the House Judiciary
Conmi ttee.

Edwi n Cal die, Lack of Discretion: The Negative Effects of Binding

Federal Judges During Sentencing, MCLE Fed. Jud. Forum
(forthcom ng Nov. 2004); see also Krawitz & Friedman, supra.
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violation of 21 U S.C. 8§ 846. This is the sane indictnent
di scussed in Part Three, Section Il, supra.
1. The 1 ndi ct nent
Count One of the indictnment named twenty-one defendants. 38
That count sinply provided as foll ows:

COUNT ONE: (21 U.S.C. 8 846 - Conspiracy To
Di stribute Cocai ne)

The Grand Jury charges that:

From a date unknown to the Gand Jury, but from at

| east on or about July 7, 2000, and conti nuing
thereafter until on or about Decenber 20, 2001, at
West port, elsewhere in the District of Massachusetts,
in the District of New York, in the D strict of
Arizona, in the District of Tennessee, and el sewhere,

1. RAFAEL YEJE- CABRERA,
(a/k/a “Ral ph” and “Rol ando”)
JOSE CABRERA (a/k/a “J"),
M GUEL CABRERA
(a/kl/a “Mack”),
JOSE YEJE
(a/lkla “Ty"),
NERYS CABRERA
FARI D YEJE,
OM  MONTANEZ,
(a/kl/a “Nene”),
MARCOS PEREZ,
(a/kl/a “Marquito”),
9. ROBERT LOPES,
(a/ k/a “Bobby”),
10. FABI ANO MEDEI RCS,
11. W LFREDO PEREZ,
12. ABI SMAEL CASTI LLG,
(a/k/a “lsaac” and “lsh”),
13. EM LI O VASQUEZ,
(a/kla “Joel "),
14. RI CCARDO CORONADOG,
(a/k/ia “Prim”),

Noog A~ Wb

c

389 The other counts in the indictnent related to various
def endant s ot her than Pacheco.
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15. FAUSTO MENA,
16. FERNANDO DUARTE,
17. ALEXANDER CORDERO,
(a/kla “Crippled Al ex”),
18. DEREK PERRY,
19. WLLI AM OLI VERQ,
(a/k/a “Al ejandro” and “K"),
20. JOSE ARCENTALES,
(a/kla[]“Crip”),
21. JASON PACHECO,

def endants herein, did know ngly and intentionally

conbi ne, conspire, confederate, and agree with each

other and with other persons known and unknown to the

Grand Jury, to possess with intent to distribute, and

to distribute, nore than 5 kil ograns of cocaine, a

Schedul e Il controlled substance, in violation of Title

21, United States Code, Section 841(a)(1).?3%

2. The Departnent’s Case Agai nst Pacheco

Pacheco’s trial comenced on March 3, 2003. At trial, the
Depart ment adduced evi dence that Pacheco -- while not a principal
in the Yeje-Cabrera conspiracy -- did purchase quantities of
cocaine from Yeje-Cabrera’s organi zati on. Pacheco’ s invol venent
was primarily two-fold: (1) Pacheco’s purchases of cocaine from
Yej e-Cabrera and his distributors; and (2) Pacheco’s invol venment
with a cocai ne shipnent parked for a short tine in his garage.

a. Pacheco’ s Cocai ne Purchases

Fabi ano Medeiros (“Medeiros”) testified at trial that he

delivered kil ograns of cocaine for Yeje-Cabrera s organization.

Medei ros averred that he delivered cocai ne to Pacheco on nore

t han one occasion, including one incident in which he acconpani ed

30 | ndictnent [Doc. No. 9] at 2-3.
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Yej e- Cabrera to Pacheco’s residence at 105 Cornell Street in New
Bedf ord and gave Pacheco one kil ogram of cocaine. Medeiros
testified that he alone delivered one kil ogram of cocaine to
Pacheco at Pacheco’ s residence on two other occasions. Medeiros
also testified that he “re-rocked”®*! one kilogramfor Pacheco at
Yej e- Cabrera’s request in exchange for $700.

Robert Lopes (“Lopes”) testified at trial that he al so nade
cocai ne deliveries for Yeje-Cabrera and his organi zation. Lopes
testified that he delivered one kil ogram of cocaine to Pacheco on
one occasion, that Pacheco |ater gave himcash which he had
al l egedly received for the cocaine, and that Lopes delivered the
cash to Yeje-Cabrera.

b. The Cocai ne Transaction |Invol ving Pacheco’ s
Gar age

The Departnent al so adduced evi dence that, on Decenber 10,
2001, governnent agents intercepted a conversation between Yeje-
Cabrera and an all eged cocai ne supplier named “Ranon”3°2 during
whi ch the supplier said that he was bringing Yeje-Cabrera “25
really good ones.” The supplier was apparently referencing high-

quality cocaine. According to On Montanez (“Mntanez”), who

31 Medeiros testified that “re-rocking” essentially neans
adding a cutting agent to convert one kil ogram of cocaine into
t wo.

392 The Departnment had apparently obtained a crim nal
conplaint against this alleged supplier, but stated inits
menor andum t hat “ Ranon” was shot and killed in Arizona earlier
that year. Dep’t’s Opp’'n [Doc. No. 644] at 8 n. 4.
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testified that he was Yeje-Cabrera’s “partner,” Yeje-Cabrera
obt ai ned an anmount of cash fromhimfor the “25 really good
ones.” Departnent agents intercepted other conversations
i ndi cating that the transaction would take place at Pacheco’s
garage at 105 Cornell Street. Surveillance agents assigned to
nmoni t or Pacheco’s residence testified that they observed Pacheco
in and around his garage, as well as Yeje-Cabrera and ot hers.
Such officers also testified that they stopped a car with
Connecticut license plates imediately after it departed from
Pacheco’ s garage, identified one of the passengers as “Ranon,”
and sei zed al nost $50,000 in cash hidden beneath the seats.
3. The Court’s Partial Directed Verdict

As soon as the Departnment rested its case on March 24, 2003,
Pacheco’ s counsel noved for a directed verdict of acquittal
pursuant to Fed. R Crim P. 29, arguing that the Departnent had
failed to prove that Pacheco was a nenber of the Cabrera
conspiracy charged in Count |. This argunent resonated with the
Court, which reasoned that, at nost, the Departnent had proved a
| esser included offense of conspiracy. The Court ruled that
Pacheco was nothing nore than a “spoke to a hub,” the “hub” being
t he Yeje-Cabrera conspiracy, and rendered a partial directed

verdict.3® Specifically, the Court ruled as foll ows:

33 Tr. of Directed Verdict H'g at 8.
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We can | ook at this as a species of bool ean al gebra.
And I'’mnot being flip here. M. WIson is not wong
when he tal ks about conspiracies w thin conspiracies.

On your best evidence | think we have this. Here

is the, what 1’'Il call the Cabrera conspiracy [“A’'].
On your best evidence here’s the Pacheco conspiracy
[“B"]. . . .3%%

Now, the conspiracy for which M. Pacheco is
liable, if everything goes your way, is this conspiracy
[B]. That’'s what he’s in on. That’s what his crim nal
intent is. H s intent is to get, however nmany drugs
are in this conspiracy [B], into his possession with
the intent, it doesn’'t have to be proved, it’s got to
be enough to be assuned that he then distributes them
out .

This is the conspiracy [A] you ve charged. This
is the conspiracy -- query, maybe you charged sonet hi ng
nore. But against his notion for directed verdict
that’s the conspiracy [B] you ve proved. You' ve proved
no nore. We're not having anynore. This is the
conspiracy [B]. 3
As wi |l becone apparent -— if not already obvious — this
ruling is fatally flawed in two respects, one |egal and one
factual. The trial continued and, on March 26, 2003, the jury
found Pacheco guilty of conspiracy to distribute nore than 5
ki | ograns of cocai ne.
4. The Legal Flaw -- Variance
Post-trial, Pacheco noved for a directed verdict of

acquittal or, in the alternative, for a newtrial. Mbst

significantly, Pacheco argued for the first tinme that the

%4 The Court drew two intersecting circles, “A” and “B,” in
whi ch A was the Yeje-Cabrera conspiracy and B was the Pacheco
conspiracy.

3% 1d. at 10-11 (paragraph structure altered).
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Departnment’ s case and his subsequent conviction ambunted to an
unconstitutional variance.

A “‘[v]ariance occurs when the facts proved at trial are
different that those alleged in the indictnent.’”3%% A variance,
however, does not necessarily require reversal; rather, “in order
to reverse a conviction, a court nust find that the variance
affected the defendant’s ‘substantial rights.””3%” 1|n other
words, to obtain a reversal, a defendant nmust show that (1) a
vari ance occurred; and (2) the variance prejudiced the defendant.

a. Did a Variance Cccur?

The thorny | egal problem presented here derives fromthe
conplexity of crimnal conspiracy law. As the First Crcuit has
recogni zed:

[Clonspiracy law, |like nost crimnal |aw, focuses upon

the activities of an individual defendant. It is

t heref ore dangerous to think of a conspiracy as a kind

of “club” that one joins or a “business” in which one

wor ks. Those netaphors fal sely suggest that the

“menber” or “enployee” autonmatically becones |egally

responsi ble for the entire enterprise. Instead, “the

gi st of the [conspiracy] offense remains the agreenent,

and it is therefore essential to determ ne what kind of

agreenment or understanding existed as to each
def endant . " 3%

3% United States v. Tornpbs-Vega, 959 F.2d 1103, 1115 (1st
Cr. 1992) (quoting United States v. Flaherty, 668 F.2d 566, 582
(1st Gr. 1981)).

37 |d. (quoting Berger v. United States, 295 U S. 78, 82
(1935)).

3% United States v. denn, 828 F.2d 855, 857 (1st Cir. 1987)
(alteration in original) (internal citation omtted) (quoting
United States v. Borelli, 336 F.2d 376, 384 (2d Cr. 1964)).
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| ndeed, the First Crcuit has noted that “the issue of variance
nost often comes up when the indictnment charges one overal
conspiracy but the trial evidence reveal s separate conspiracies
and that a particular defendant is a nmenber of only sone of those

conspiracies.”®® |n United States v. denn,*° the First Crcuit

set forth a two-pronged anal ysis used in determ ning whet her a
vari ance occurred (before determ ning whether a defendant’s
substantial rights were affected). Specifically, a review ng
court should ask: “(1) Is the evidence sufficient to permt a
jury to find the (express or tacit) agreenent that the indictnent
charges? (2) If not, is it sufficient to permt a jury, under a
proper set of instructions, to convict the defendant of a

rel ated, simlar conspiracy?” 40!

First, Pacheco argues that the facts proved at trial
differed fromthose alleged in the indictnent because the Court
rendered a partial directed verdict in which the Court ruled that
t he Departnent had not proved that Pacheco was a nenber of the
broad, overarching Yeje-Cabrera whol esal er conspiracy; rather
the Court ruled as matter of |aw that the Departnent had proved

only that Pacheco was a nmenber of a smaller distribution

39 United States v. Fisher, 3 F.3d 456, 463 n.19 (1st Cr
1993) .

400 828 F.2d 855 (1st Cir. 1987).
401 | d. at 858.
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conspiracy. Guven its partial directed verdict, the Court
agrees. In its Rule 29 order, the Court ruled that the
governnment failed to prove Pacheco’s involvenent in the Yeje-
Cabrera organi zati on, the conspiracy charged in the indictnent.
Mor eover, here the evidence was sufficient to permt the
jury to convict Pacheco of a related, simlar conspiracy. “In
such instances, of course, there is the possibility that a
def endant can be prejudi ced by being convicted of a crinme other
than the one with which s/he was charged.”%?2 The testinony of
Lopes and Medeiros constitutes evidence sufficient to convict
Pacheco of a related, simlar cocai ne conspiracy. Both nen
testified that they had delivered cocaine to Pacheco and the jury
could well have convicted Pacheco of such crimnal conduct.
G ven the Court’s directed verdict, therefore, there was a
vari ance between the indictnment and the proof offered at trial.

b. Did the Vari ance Affect Pacheco’s Substanti al
Ri ghts?

“The ‘substantial rights’ protected by this rule [agai nst
variance] are that the defendant have sufficient know edge of the
charge against himin order to prepare an effective defense and
avoid surprise at trial, and to prevent a second prosecution for
the same offense.”%® |n addition, as Pacheco argues here, the

“doctrine of variance also protects against prejudicial

402 Fisher, 3 F.3d at 463 n. 19.

403 Tor nbs- Veqga, 959 F.2d at 1115.
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‘spillover,” so that in cases with nultiple defendants proof that
one defendant was involved in one conspiracy does not |ead the
jury to believe that another defendant was involved in a separate
conspiracy. " 404

In this case, it is undisputed that the Departnent presented
substantial evidence of the |arge Yeje-Cabrera organization.
Thi s evidence i nbued Pacheco’s case with nore than a tincture of
his culpability with respect to that broad conspiracy,
notw t hstanding the fact that the Court ruled as matter of |aw
that the evidence was insufficient to connect Pacheco with the
charged conspiracy. This case is precisely anal ogous to d enn,
in which the First Grcuit ruled that denn, who had been charged
with inmporting and conspiring to inport hashish and marijuana,
but whose participation in any marijuana conspiracy was not
proved at trial, suffered froman unconstitutional variance. 45
The outcone in the instant case simlarly constitutes an
i mpai rment of Pacheco’ s substantial rights, given the Court’s
order pursuant to Rule 29.

5. The Factual Flaw -— Sufficient Evidence of
Pacheco’ s I nvol venent in the Over-Arching Yeje-
Cabrera Conspiracy
The post-trial variance notion occasioned a careful review

of the Departnent’s evidence in its case in chief. Upon

404 1,
405 828 F.2d at 860.
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reconsi deration, the Court concluded that it had erred in issuing
its Rule 29 order. Although the Court is satisfied that Pacheco
pl ayed no nore than a mnimal role in the Yeje-Cabrera
conspiracy, he was nonethel ess a nenber of that conspiracy. The
bul k of the evidence presented by the governnment focused on the
several small transactions between Pacheco, Medeiros, Lopes, and
Yej e-Cabrera. These transactions were acts for which Pacheco was
cul pable, but they did not serve to pull Pacheco into the
overarching Yeje-Cabrera conspiracy. 1In rendering its directed
verdi ct, however, the Court failed to consider the evidence
adduced regardi ng the cocai ne transaction involving Pacheco’s
garage. Although the evidence reveal ed that Pacheco was restive
and, indeed, may even have been unhappy about the circunstances,
the Court has no doubt that he there agreed -- perhaps
inmplicitly%® -- to assist the primary Yeje-Cabrera conspiracy.
Unfortunately for Pacheco, notw thstandi ng any desire he may have
had to maintain clean hands, that night he becane a small but
distinct cog in Yeje-Cabrera s conspiratorial wheel. The Court
sinmply overl ooked this evidence when handing down its ruling.

But for Pacheco’s crimnal acquiescence in the use of his garage
during that transaction, the Court’s directed verdict would have

been proper.

4% The First Circuit has recognized that a conspiratoria
“agreenment or understanding may be tacit.” denn, 828 F.2d at
857.
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The Court may withdraw or alter an order entered pursuant to

Rul e 29 before judgnent enters.?” In United States v. Baggett, “°®

the jury was never informed of the district court’s oral ruling,
“but rather was allowed to deliberate and render a guilty
verdict.”4® The Sixth G rcuit explained: “Because reversal of
the district court’s judgnment on appeal does not require the

governnent to retry Defendant, but rather requires only the

407 See United States v. LoRusso, 695 F.2d 45, 54 (2d Cir
1982) (“Where no judgnment has been entered, however, and there
has been no dism ssal of the jury (nor any indication to the jury
of a ruling that could prejudice the defendant on such counts as
are eventually submtted), there appears to be no constitutional
i npedi ment to the court’s nodification of its oral decision to
dism ss the original count.”); United States v. Byrne, 203 F.3d
671, 674 (9th Gr. 2000) (holding that the Doubl e Jeopardy C ause
was not violated by the district court’s reconsideration where
“there was no announcenent of the court’s decision to the jury”
and the court indicated that its initial ruling was not final);
United States v. Baggett, 251 F.3d 1087, 1095 (6th G r. 2001)
(“Byrne and LoRusso stand for the proposition that an oral grant
of Rule 29 notion outside of the jury s presence does not
term nate jeopardy, inasmuch as a court is free to change its
mnd prior to the entry of judgnent.”); see also Price v.

Vincent, 538 U S. 634, 642-43 (2003) (concluding that a state
court’s ruling that the Double Jeopardy C ause did not prevent
continued prosecution of the defendant after a trial court issued
a vague, oral directed verdict was not an objectively

unr easonabl e application of clearly established federal |aw).

In Vincent, the Suprenme Court reversed the Sixth Grcuit’s
opi nion that the Doubl e Jeopardy C ause did prevent further
prosecution of the defendant. Vincent, 538 U. S. at 643. Inits
opi nion, the Suprene Court cited LoRusso, Byrne, and Baggett as
evi dence that “numerous other courts have refused to find double
j eopardy violations under simlar circunstances,” but it did not
itself rule on the issue. 1d. at 643 & n. 2.

48 251 F.3d 1087 (6th Gir. 2001).
49 | d. at 1095.
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reinstatenent of the jury’ s guilty verdict, the double jeopardy
clause is not offended.”*?®

Simlarly, the jury in this case was neither present when
the ruling was announced nor infornmed of the ruling at any
subsequent tine. The Court delivered a rather generic jury
charge regarding the | aw of conspiracy, a charge which -— in
retrospect -— was nore than fair to Pacheco, and the jury was
allowed to deliberate and render a guilty verdict.

Successor defense counsel makes nuch of the fact that the
Court has inposed sentence on Pacheco and entered judgnent. This
over|l ooks the facts that the variance issue was thoroughly aired
prior to the inposition of sentence, that all parties agreed that
it was desirable to sentence Pacheco and enter judgnent so that
he coul d be noved fromthe custody of the United States Marshal s
to the Bureau of Prisons for greater rehabilitative services, and
t hat judgnment entered expressly subject to resolution of the post
trial notion. Pacheco has thus waived any procedural argunent
that the Court cannot revisit the partial directed verdict order.
Moreover, the Court is satisfied that vacating its Rule 29 order
does not prejudice Pacheco' s constitutional rights. Thus,
because the Court erred both legally and factually in issuing its
ruling, it vacates that order [Doc. No. 517] and deni es Pacheco’s

notion for a new trial [Doc. No. 638].

410 | d
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B. The Constitutional Mximum Sent ence

The jury having found Pacheco guilty of conspiracy to
possess nore than 5 kil ograns of cocaine with intent to
di stribute, his Quidelines base offense level is 32. His
crimnal history category is |I. The maxi num sentence that may
constitutionally be inposed is, therefore, 151 nonths (12 years 7
nont hs) .

C. The Mandatory M ni mum Gui del i ne Sentence —-
Fact Bargaining -- Again

In this case, the mandatory m ni nrum Gui del i nes sentence is
driven entirely by the weight of cocaine properly to be
attributed to Pacheco. There is no real dispute that 7 kil ograns
of cocaine are properly so attributed.*! The dispute centers on
t he ambunt of cocaine briefly parked in Pacheco’ s garage. This
guantity of cocaine is crucial because, if this cocaine, added to
that already attributed to Pacheco exceeds 15 kil ograns,
Pacheco’ s base offense level would junp to 34, the appropriate
Gui del i nes sentence woul d range between 151 to 188 nont hs, #? and
t he Court woul d have no choice but to sentence Pacheco to the

constitutionally maxi mnum sent ence.

41 These are “the one kil ogram of cocaine delivered to
Pacheco by Bobby Lopes, the five kilograns delivered to Pacheco
by Fabi ano Medeiros, and the one kilogramthat had to be ‘fixed
after Pacheco inproperly cut it.” Pacheco’'s Pre-Sentence Report
1 70.

“2 U 'S.S.G 8§ 2DL.1(c)(3), 5A
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Here again the Departnment was prepared to fact bargain. The
Court finds, based on the totality of the record before it, that
t he Departnent was prepared to represent to the Court that the
total anmount of cocaine properly attributable to Pacheco did not
exceed 15 kil ogranms. At sentencing, however, Pacheco having
i nvoked his Sixth Amendnent right to trial by jury, the
Departnment argued vigorously that the quantity of drugs properly
attributable to Pacheco far exceeds 15 kilograns. The Court
woul d therefore be warranted in ignoring the Departnment’s flip-
flop and holding it to its pre-trial position.3

It does not do so here, however. Instead, after careful
scrutiny of the entire record, this Court concludes that the
amount of cocaine to be attributed to Pacheco does not exceed 15
kil ogranms. Accordingly, in the exercise of its limted
di scretion, this Court sentenced Pacheco within the Cuidelines
range to 12 years. 44

V. Conclusion to Part Three

413 See Part Three, Section Il.C. 1, supra, at 149-52.

414 See how easy that is? As this is a so-called “factual”
conclusion, it is entitled to deferential review fromthe Court
of Appeals. Moreover, as this sentence falls within the
appropriate Cuidelines range, the Departnment has no basis for
appeal. In truth, the conclusions here drawn by the Court
represent a conpl etely honest assessnent of the data in the
record and the inferences drawn from personally observing the
Wi t nesses during the course of a full trial. Still, the point
needs to be made that the Guidelines regine inposes strong
incentives to mani pulate the trial court’s fact finding function
in order to work substantial justice. This is one of the saddest
and nost insidiously corrupting influences of the Cuidelines.
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.o And right action is freedom

From past and future al so.

For nost of us, this is the aim

Never here to be realised;

Who are only undefeated

Because we have gone on trying . . .4°
[Part Four of this opinion -- detailing the Court’s reasons for
refusing the Department’s conmand further to reduce the sentence
of a triple nurderer (who is now on the streets) and its reasons
for stalling the sentence of a woman whom t he Departnent has,
figuratively, seduced and abandoned -- will follow as soon as

possi bl e. ]

/s WIlliam G Young

WLLIAM G YOUNG
CH EF JUDGE

45 T, S, Eliot, “The Dry Sal vages.”
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